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FOREWORD 


When the members of the Rowell-Sirois Commission began their collec- 
tive task in 1937, very litthe was known about the evolution of the 
Canadian economy. What was known, moreover, had not been exten- 
sively analyzed by the slender cadre of social scientists of the day. 

When we set out upon our task nearly 50 years later, we enjoyed a 
substantial advantage over our predecessors; we had a wealth of infor- 
mation. We inherited the work of scholars at universities across Canada 
and we had the benefit of the work of experts from private research 
institutes and publicly sponsored organizations such as the Ontario 
Economic Council and the Economic Council of Canada. Although 
there were still important gaps, our problem was not a shortage of 
information; it was to interrelate and integrate — to synthesize — the 
results of much of the information we already had. 

The mandate of this Commission is unusually broad. It encompasses 
many of the fundamental policy issues expected to confront the people 
of Canada and their governments for the next several decades. The 
nature of the mandate also identified, in advance, the subject matter for 
much of the research and suggested the scope of enquiry and the need for 
vigorous efforts to interrelate and integrate the research disciplines. The 
resulting research program, therefore, is particularly noteworthy in 
three respects: along with original research studies, it includes survey 
papers which synthesize work already done in specialized fields; it 
avoids duplication of work which, in the judgment of the Canadian 
research community, has already been well done; and, considered as a 
whole, it is the most thorough examination of the Canadian economic, 
political and legal systems ever undertaken by an independent agency. 

The Commission’s research program was carried out under the joint 
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direction of three prominent and highly respected Canadian scholars: 
Dr. Ivan Bernier (Law and Constitutional Issues), Dr. Alan Cairns (Pol- 
itics and Institutions of Government) and Dr. David C. Smith (Economics). 

Dr. Ivan Bernier 1s Dean of the Faculty of Law at Laval University. 
Dr. Alan Cairns is former Head of the Department of Political Science at 
the University of British Columbia and, prior to joining the Commission, 
was William Lyon Mackenzie King Visiting Professor of Canadian Stud- 
ies at Harvard University. Dr. David C. Smith, former Head of the 
Department of Economics at Queen’s University in Kingston, is now 
Principal of that University. When Dr. Smith assumed his new respon- 
sibilities at Queen’s in September 1984, he was succeeded by 
Dr. Kenneth Norrie of the University of Alberta and John Sargent of the 
federal Department of Finance, who together acted as Co-directors of 
Research for the concluding phase of the Economics research program. 

I am confident that the efforts of the Research Directors, research 
coordinators and authors whose work appears in this and other volumes, 
have provided the community of Canadian scholars and policy makers 
with a series of publications that will continue to be of value for many 
years to come. And I hope that the value of the research program to 
Canadian scholarship will be enhanced by the fact that Commission 
research is being made available to interested readers in both English 
and French. 

] extend my personal thanks, and that of my fellow Commissioners, to 
the Research Directors and those immediately associated with them in 
the Commission’s research program. I also want to thank the members of 
the many research advisory groups whose counsel contributed so sub- 
stantially to this undertaking. 


DONALD S. MACDONALD 
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INTRODUCTION 


At its most general level, the Royal Commission’s research program has 
examined how the Canadian political economy can better adapt to 
change. As a basis of enquiry, this question reflects our belief that the 
future will always take us partly by surprise. Our political, legal and 
economic institutions should therefore be flexible enough to accommo- 
date surprises and yet solid enough to ensure that they help us meet our 
future goals. This theme of an adaptive political economy led us to 
explore the interdependencies between political, legal and economic 
systems and drew our research efforts in an interdisciplinary direction. 

The sheer magnitude of the research output (more than 280 separate 
studies in 70+ volumes) as well as its disciplinary and ideological 
diversity have, however, made complete integration impossible and, we 
have concluded, undesirable. The research output as a whole brings 
varying perspectives and methodologies to the study of common prob- 
lems and we therefore urge readers to look beyond their particular field 
of interest and to explore topics across disciplines. 

The three research areas, — Law and Constitutional Issues, under 
Ivan Bernier; Politics and Institutions of Government, under Alan Cairns; 
and Economics, under David C. Smith (co-directed with Kenneth Norrie 
and John Sargent for the concluding phase of the research program) — 
were further divided into 19 sections headed by research coordinators. 

The area Law and Constitutional Issues has been organized into five 
major sections headed by the research coordinators identified below. 


¢ Law, Society and the Economy — Ivan Bernier and Andrée Lajoie 
¢ The International Legal Environment — John J. Quinn 
¢ The Canadian Economic Union — Mark Krasnick 


¢ Harmonization of Laws in Canada — Ronald C.C. Cuming 
¢ Institutional and Constitutional Arrangements — Clare F. Beckton 
and A. Wayne MacKay 


Since law in its numerous manifestations is the most fundamental means 
of implementing state policy, it was necessary to investigate how and 
when law could be mobilized most effectively to address the problems 
raised by the Commission’s mandate. Adopting a broad perspective, 
researchers examined Canada’s legal system from the standpoint of how 
law evolves as a result of social, economic and political changes and 
how, in turn, law brings about changes in our social, economic and 
political conduct. 

Within Politics and Institutions of Government, research has been 
organized into seven major sections. 


¢ Canada and the International Political Economy — Denis Stairs and 
Gilbert Winham 

¢ State and Society in the Modern Era — Keith Banting 

¢ Constitutionalism, Citizenship and Society — Alan Cairns and 
Cynthia Williams 

¢ The Politics of Canadian Federalism — Richard Simeon 

¢ Representative Institutions — Peter Aucoin 

¢ The Politics of Economic Policy — G. Bruce Doern 

¢ Industrial Policy — André Blais 


This area examines a number of developments which have led Canadians 
to question their ability to govern themselves wisely and effectively. 
Many of these developments are not unique to Canada and a number of 
comparative studies canvass and assess how others have coped with 
similar problems. Within the context of the Canadian heritage of parlia- 
mentary government, federalism, a mixed economy, and a bilingual and 
multicultural society, the research also explores ways of rearranging the 
relationships of power and influence among institutions to restore and 
enhance the fundamental democratic principles of representativeness, 
responsiveness and accountability. 
Economics research was organized into seven major sections. 


¢ Macroeconomics — John Sargent 

¢ Federalism and the Economic Union — Kenneth Norrie 

¢ Industrial Structure — Donald G. McFetridge 

¢ International Trade — John Whalley 

¢ Income Distribution and Economic Security — Francois Vaillancourt 
¢ Labour Markets and Labour Relations — Craig Riddell 

¢ Economic Ideas and Social Issues — David Laidler 


Economics research examines the allocation of Canada’s human and 
other resources, the ways in which institutions and policies affect this 


allocation, and the distribution of the gains from their use. It also 
considers the nature of economic development, the forces that shape our 
regional and industrial structure, and our economic interdependence 
with other countries. The thrust of the research in economics is to 
increase our comprehension of what determines our economic potential 
and how instruments of economic policy may move us closer to our 
future goals. 

One section from each of the three research areas — The Canadian 
Economic Union, The Politics of Canadian Federalism, and Federalism 
and the Economic Union — have been blended into one unified research 
effort. Consequently, the volumes on Federalism and the Economic 
Union as well as the volume on The North are the results of an inter- 
disciplinary research effort. 

We owe a special debt to the research coordinators. Not only did they 
organize, assemble and analyze the many research studies and combine 
their major findings in overviews, but they also made substantial contri- 
butions to the Final Report. We wish to thank them for their perfor- 
mance, often under heavy pressure. 

Unfortunately, space does not permit us to thank all members of the 
Commission staff individually. However, we are particularly grateful to 
the Chairman, The Hon. Donald S. Macdonald; the Commission’s Exec- 
utive Director, J. Gerald Godsoe; and the Director of Policy, Alan 
Nymark, all of whom were closely involved with the Research Program 
and played key roles in the contribution of Research to the Final Report. 
We wish to express our appreciation to the Commission’s Administrative 
Advisor, Harry Stewart, for his guidance and advice, and to the Director 
of Publishing, Ed Matheson, who managed the research publication 
process. A special thanks to Jamie Benidickson, Policy Coordinator and 
Special Assistant to the Chairman, who played a valuable liaison role 
between Research and the Chairman and Commissioners. We are also 
grateful to our office administrator, Donna Stebbing, and to our sec- 
retarial staff, Monique Carpentier, Barbara Cowtan, Tina DeLuca, 
Francoise Guilbault and Marilyn Sheldon. 

Finally, a well deserved thank you to our closest assistants: Jacques 
J.M. Shore, Law and Constitutional Issues; Cynthia Williams and her 
successor Karen Jackson, Politics and Institutions of Government; and 
I. Lilla Connidis, Economics. We appreciate not only their individual 
contribution to each research area, but also their cooperative contribu- 
tion to the research program and the Commission. 


IVAN BERNIER 
ALAN CAIRNS 
DAVID C. SMITH 
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PREFACE 


This volume of research is part of the output of the Royal Commission 
research program of Law and Constitutional Issues and falls within its 
section entitled Law, Society and the Economy. This section serves as 
both an introduction and background to all the Commission’s research 
on law. It analyzes how law has evolved under the pressure of social and 
economic change and how it in turn has brought about changes in our 
social and economic conduct. Our objective was to highlight the rela- 
tionship of law to the state, society and the economy. Our ultimate aim 
was to show how law affects Canadian society and to reveal its potential 
and limitations as an instrument for implementing government policy. In 
particular, we have addressed criticisms that focus on the multiplication 
of laws, regulations and tribunals as instruments of state intervention; on 
the complexity of our legal system and its essentially conflictual nature; 
and on the confusing character of the law and its apparent incapacity to 
respond to the needs of all Canadians. 

We trust that with the inventory taken and the conclusions drawn in 
this section, we have provided the Commission with insight into one of 
the most fundamental issues confronting it — the role of the state in 
Canadian society. To inquire about the role of the state is to also question 
the role of law. 

The two subjects discussed in this volume both raise in practical terms 
the problem of the proper level of intervention for dealing with certain 
types of problems, leaving aside the traditional federal-provincial 
dichotomy. In the case of labour relations, the problem concerns func- 
tional decentralization at the level of the enterprise, and in the case of 
urban law, territorial decentralization at the level of local communities. 
In each of the three papers in this volume, there is a clear indication that 
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such decentralization as may have existed until now may be threatened 
by an accelerating tendency toward centralization at the state level, 
provincial and federal. 

For Weiler, who writes about the role of law in labour relations, there is 
no doubt that the law operates most effectively when it enhances oppor- 
tunities for the parties, as responsible industrial citizens, to exercise 
their rights of self-government. He believes that this conclusion speaks 
in favour of maintaining collective bargaining as the basic approach in 
labour relations. Writing about urban law and policy development in 
Canada, Makuch similarly points out that despite the often-made claim 
that municipal governments can best appreciate and respond to local 
values, there is no real provision for this in the Canadian political 
system. To the extent that a subdued argument is made in favour of 
centralization, it comes from Morin and Leclerc. They write about 
labour law developments in Quebec and argue that the large number of 
workers not covered by collective agreements may to some extent have 
justified the government in its desire to guarantee legislatively a mini- 
mum of rights to workers. But whatever the position taken, each paper 
provides a penetrating analysis of present-day problems in labour law 
and urban law. 


IVAN BERNIER 
ANDREE LAJOIE 
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The Role of Law in Labour Relations 


JOSEPH M. WEILER 


Introduction 


Any discussion of the “role of law” must begin with a definition of what 
the writer means by the term “law.” In the context of this paper, I use the 
word law to refer to the full range of rules that shape human conduct in 
labour-management relations. These rules would include constitutional 
provisions, statutory enactments, the jurisprudence of the courts and 
administrative tribunals, and contractual provisions of collective agree- 
ments. Each of these legal devices has helped shape the direction of 
social policy in the workplace. 

When the Canadian labour law system is compared to those of other 
Western industrialized nations, it appears that Canadians have as many 
laws, rights and freedoms in the labour relations context as any other 
country. We rely heavily on the law to solve our problems. One eminent 
commentator laments: “The system is highly legalistic, with more rules 
and regulations for peace-time than most Western industrialized democ- 
racies have felt constrained to adopt in times of national crisis.””! 

Yet, as we enter the last 15 years of this century, we hear the clamour 
for more regulation by government to meet the economic challenges 
facing Canada. I do not believe that more labour legislation is the answer 
to our problems. In my view, the quick legal solutions that have been 
applied to labour relations for the past 40 years have exhausted the 
capacity of the law to achieve the productive, competitive and full 
employment economy that we want. In many ways, our attention has 
been directed to tinkering with the labour law system rather than 
improving labour-management relations. Now it is time for the major 
participants in the economy to adopt different strategies to make our 


system work. This does not mean turning back the clock and taking away 
the rights and freedoms that workers and management have been 
granted by our legal system. Rather, we need mechanisms that will 
promote cooperation and compromise, devices that will bring about a 
consensus that involves a sense of community for Canada. This search 
for consensus in its practical meaning need not involve a compromise of 
principle, but it does involve a need for the participants to show restraint 
in the search for an equitable sharing of the proceeds of the economic 
wealth generated in our country. This quest for consensus will require a 
change of attitude in our labour-management community. What is 
needed is a mutual recognition that workers and managers are partners 
in an enterprise, that their shared interests are more important than their 
conflicting interests. The law on its own cannot produce this state of 
mind. The law can, however, play a useful role in creating appropriate 
institutional structures which provide an environment in which labour- 
management conflict can be accommodated. 

This paper will focus on a number of key events in the evolution of our 
labour law system. It will describe the lawmakers’ perception of the 
purpose of these changes and will then assess whether these reforms 
were successful in meeting these expectations. On the basis of these 
experiences I hope to draw some useful conclusions about the utility of 
the law as a vehicle for developing and representing social values. 


The Evolution of Collective Bargaining 
Collective Action to 1906 


Although the period from 1945 to the present will be the primary focus of 
this study, the major initiatives which produced Canada’s legal system of 
collective bargaining were in direct response to events that occurred 
during or immediately after World War II. To understand the significance 
of these legal events, it is necessary to look further back in our history; 
the post—World War II legislation, for the first time, adopted a full-scale 
system of collective bargaining as national labour policy — a significant 
change in the direction of our social policy. 

In a nutshell, Canada’s legal regime, which had been antagonistic to 
collective bargaining in the 19th century and neutral to it until World War 
II, has provided from then on a favourable environment for its spread. 
What is to be emphasized is that this adoption of collective bargaining as 
desirable economic and social policy was the result of an effort to secure 
industrial peace and continuous production as part of the war effort. 
That collective bargaining would similarly be embraced as sound eco- 
nomic policy during peacetime was not then and still has never been 
accepted wholeheartedly in many quarters of Canadian society. But now 
that the rights and freedoms derived from collective bargaining law have 
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become entrenched in our social fabric, the lessons of Canadian labour 
history tell us that it will be extremely difficult to remove them without 
widespread and sustained opposition. 

During Canada’s first century there was a slow but continuous growth 
in collective bargaining rights. In the mid-19th century there were crimi- 
nal and civil constraints on both individual and group action by workers. 
For example, until the 1870s, if an employee breached his contract he 
was guilty of a crime.’ The legality of peaceful picketing in criminal law 
was in doubt until the Criminal Code specifically authorized it in the 
1930s. 

Workers who engaged in collective withdrawal of their labour were 
considered to be involved in a criminal conspiracy. The policy behind 
these common law crimes had its roots in English legal theory. English 
judges believed that the use of economic power by working people acting 
in concert was harmful to the English economy. Since individual refusal 
to work had no discernible effect on the national economy, the crime lay 
in the combination of workers for this purpose. Although the judiciary 
assumed that the marketplace should control the setting of wages, the 
judges reasoned that this should be limited to the individual worth of an 
employee’s labour, not the collective value of the work of a group of 
employees. Why? Because this would unduly infringe upon the 
employer’s freedom of contract. Employers would be unable to resist the 
collective demands of workers. Eventually, workers’ wages would rise 
to the point where the economy would be damaged, as England lost 
world markets owing to its high domestic production costs. 

Canadian courts accepted this reasoning, and until the 1870s Canadian 
workers were similarly impeded in exercising collective pressure on 
employers. However, following an unpopular conspiracy prosecution 
against the Toronto Typographical Union in 1872, several statutes were 
enacted that in effect restricted the application of the offence of criminal 
conspiracy. No longer was it a crime for workers to perform an act in 
concert, e.g., to withdraw their services, which would not be a criminal 
offence if performed by one person. However, it remained an offence to 
use threats of violence in an attempt to coerce a person to engage in 
union activity.4 Subsequent statutory amendments were to legalize the 
refusal of the labourer to work with another worker or for an employer.° 

Collective action by workers was also subject to civil law constraints 
during the 19th century. Until the 20th century, unions of workers were 
not given legal status and as a result were denied access to the courts to 
enforce their contracts. Combinations of workers withdrawing services 
were considered to be harmful to the private property rights of employ- 
ers and their customers and thus were held to be tortious conspiracies in 
restraint of trade. 

Potential tort liability for collective withdrawal of labour constituted a 
severe impediment to workers. This judicial regulation of labour activity 


Weiler 3 


through the civil law inhibited the freedom of action which the repeal of 
criminal sanctions had permitted. In 1906, England reversed this civil 
liability with the enactment of the Trade Disputes Act. The first three 
sections of this statute relieved trade union members and officials from 
liability for conduct which had previously been held to be unlawful. 
Section | abolished the doctrine of civil conspiracy. Section 2 legalized 
peaceful picketing. Section 3 granted relief against liability for inducing 
breach of a contract of employment. These three sections, however, 
dealt only with conduct in contemplation of or in furtherance of a trade 
dispute. Section 4(1) went much further. It conferred upon trade unions 
as such a blanket immunity against liability in tort. By this statute 
collective bargaining was completely legalized in England. However, 
with the exception of a more limited protection of collective bargaining 
in the Trade Unions Act of British Columbia, no such statutory eman- 
cipation from civil liability for unions occurred in other Canadian juris- 
dictions.® It was not until the mid-20th century that the civil legality of 
trade union activity was clarified in collective bargaining legislation. 

In summary, the latter part of the 19th century saw a significant shift in 
industrial relations policy. Through the vehicle of statutory law reform as 
outlined above, unions became a legitimate part of the Canadian indus- 
trial relations scene. Workers were free to join unions and to withdraw 
their services in concert without incurring criminal penalties. The Cana- 
dian labour force, which previously had included large numbers of 
indentured servants, coolie labour, habitants and tenant farmers, had 
become almost entirely a nation of free workers and agricultural 
entrepreneurs. As Arthurs noted: 


No longer bound to master or landlord by criminal sanctions or seigneurial 
obligation, the Canadian wage earner was free to sell his labour, or the fruits 
of his labour, on the open market. The price at which he would sell was, of 
course, subject to negotiation, but in law he was free to contract on almost 
any terms he wished.7 


By the latter part of the 20th century, national industrial policy had 
created a dramatically different legal environment for the Canadian 
worker. Rather than living in a world of private individual contract, the 
worker now works in an environment of rights and duties created by 
statutes and collective agreements. As Canada entered its second cen- 
tury in 1967, Arthurs referred to this new status of the Canadian worker 
as an “industrial citizen,” governed by rights and obligations that flow, 
not from individual contracts of employment, but from membership in 
the industrial community of “employees.” 


The Period 1906—44 


Many factors helped shape the emerging national industrial policy of the 
20th century, but this paper will examine only three key legal events 
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which played paramount roles in developing an affirmative Canadian 
labour policy favouring collective bargaining. It is within this context 
that the concept of “industrial citizen” emerged. 

The first major step in the evolution of the distinctly Canadian indus- 
trial relations system was the enactment by Parliament of the Industrial 
Disputes Investigation Act of 1907 (hereinafter referred to as the DI Act).® 
Its full title was “An Act to Aid in the Prevention and Settlement of 
Strikes and Lockouts in Mines and Industries Connected with Public 
Utilities.” The statute responded to public pressure for legislative action 
to avoid the harm to society caused by bargaining strikes. A coal strike in 
Lethbridge, Alberta, in 1906 had caused a serious shortage of fuel in the 
Prairie provinces and this led directly to federal statutory initiative in the 
IDI Act to attempt to achieve industrial peace through the process of 
conciliation. 

On its own terms, the /D/ Act applied only to disputes in the transpor- 
tation, communications, mining and utilities sectors of the economy. 
However, other industries could take advantage of the conciliation 
mechanisms in the act if both parties consented. The act provided for an 
ad hoc tripartite conciliation board to determine the “merits” of the 
dispute, attempt to achieve an agreement, issue a report on the causes, 
facts and circumstances of the dispute, and make a “recommendation of 
settlement for the dispute according to its merits and substantial justice 
of the case.” The report of the board was to be published with the hope 
that public opinion would bring pressure to bear on the parties to reacha 
settlement. The parties could also jointly agree to be bound by the 
recommendations of the board, in which case the board’s report would 
be made a judgment of a court and would be enforceable as such. 

Compulsory investigation, with both parties required to sit face to face 
at the bargaining table, was the device whereby, it was hoped, the 
conference and discussion mode of conflict resolution would be secured, 
which in the past had usually taken place only after the union was driven 
to take the rigorous and harmful step of bringing about a suspension of 
work.? A key ingredient of this scheme was to accomplish a mandatory 
recognition of a bargaining relationship between the parties, thereby 
avoiding the need for the union to resort to strike action to achieve 
acceptance by the employer as the exclusive bargaining representative 
of its employees. In addition, the /D/ Act provided that, throughout this 
period of conciliation, working conditions could not be changed nor 
could the parties engage in strikes or lockouts. Thus, although the 
emphasis in the /D/ Act was on getting the parties to meet and negotiate, 
the ultimate goal was to have the dispute resolved without a work 
stoppage. But the latter purpose could be effective only if the key issue 
of whether the employer would recognize the union’s bargaining author- 
ity was resolved first.!° 

The /D/ Act’s restriction on work stoppage during the period of a third- 
party intervention proved to be a prominent feature of 20th-century 
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Canadian industrial relations policy. Canada was hereinafter launched 
on a road of industrial relations law reform which concentrated on two 
vital public policies: first, the purpose of government intervention in 
labour disputes is to achieve industrial peace; and second, industrial 
relations is an area of social conflict that cannot be regulated by tradi- 
tional legal techniques. The policy established in the /D/ Act was that 
conciliation by ad hoc tripartite boards is preferable to adjudication by 
judges as the favoured mechanism to resolve economic conflict between 
employers and unions. The Canadian government thereby recognized 
that the industrial relations community has its own peculiar needs and 
norms. The objective of Canadian labour law reform in the 20th century 
has been to articulate these norms and fashion the appropriate legal 
machinery for their enforcement. The major legislative initiatives in this 
regard were introduced in the mid-1930s. 

However, in 1925, before these statutory enactments took place, a 
legal event occurred which was to have a major impact on the develop- 
ment of collective bargaining law in Canada. In the case of TJoronto 
Electric Commissioners v. Snider, the Privy Council decided that the /D/ 
Act was unconstitutional.!! The lower Canadian courts had decided that 
collective bargaining, with its attendant risk of industrial disputes, justi- 
fied preventative legislative action by the national government under its 
general power to make laws for the peace, order and good government of 
Canada. However, the Privy Council rejected this argument, presumably 
because it was persuaded that the provinces could supply the necessary 
“sedative.” The Privy Council held that labour relations, which in the 
Snider case dealt with a municipal transit system, had no independent 
constitutional value of their own. Rather, the pith and substance of 
labour relations were that they were conducted through employment 
contracts, which were concerns of property and civil rights within the 
constitutional jurisdiction of the provinces. As a result of the Snider 
decision, the constitutional preference under Canadian federalism is 
diversity, experimentation, and local control of labour relations. If, 
however, employees work in an undertaking which is of sufficient 
national importance that its overall supervision has been allocated to the 
federal government, then so also should the labour relations component 
of that undertaking.!? Accordingly, the Parliament of Canada has juris- 
diction over labour relations in federal undertakings such as banks, the 
telephone service, pipelines, railways, the federal public service and so 
forth. 

As aresult of these constitutional law decisions, responsibility for the 
regulation of approximately 90 percent of Canadian workers rests with 
the provinces. As will be shown below, this division has complicated the 
coordination of policy making in Canadian industrial relations because 
the federal government has the major responsibility for managing the 
economy and yet has only a relatively small jurisdiction over securing 
industrial peace through collective bargaining legislation. 
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The Snider decision did not result in an immediate disintegration of 
national industrial relations policy. Many provinces passed enabling 
legislation making the /D/ Act applicable to their jurisdictions. The 
major influence during this period that would shape the future of Cana- 
dian industrial relations policy was the result of developments in the 
United States. 

Until the 1930s, there was little government regulation of labour- 
management relations in the United States. The parties were left to settle 
their own affairs according to their relative bargaining power. However, 
with the onset of the Great Depression and the experience of several 
massive, violent bargaining disputes, Congress was pressed to find new 
solutions to relieve industrial tension and to cure the economic doldrums 
of the time. Congress passed the National Labour Relations Act of 1935 
(the Wagner Act).'> The focus of the Wagner Act was to assist unions to 
organize employees and to require employers to bargain with the union. 
The economic strategy inherent in the statute was that collective bar- 
gaining would cause an increase in the wages and purchasing power of 
employees. It was thought that this would have a positive impact on 
prevailing economic conditions. This strategy is made clear in the pre- 
amble of the statute wherein Congress expressed certain “findings and 
policies,” including: 


The inequality of bargaining power between employees who do not possess 
full freedom of association or actual liberty of contract, and employers who 
are organized in the corporate or other forms of ownership association 
substantially burdens and affects the flow of commerce, and tends to aggra- 
vate recurrent business depressions, by depressing wage rates and the 
purchasing power of wage earners in industry and by preventing the sta- 
bilization of competitive wage rates and working conditions within and 
between industries. 

Experience has proved that protection by law of the right of employees to 
organize and bargain collectively safeguards commerce from injury, impair- 
ment, or interruption, and promotes the flow of commerce by removing 
certain recognized sources of industrial strife and unrest, by encouraging 
practices fundamental to the friendly adjustment of industrial disputes 
arising out of differences as to wages, hours, or other working conditions, 
and by restoring equality of bargaining power between employers and 
employees. 

The denial of employers of the right of employees to organize and the 
refusal by employers to accept the procedure of collective bargaining lead to 
strikes and other forms of industrial strife or unrest, which have the intent or 
the necessary effect of burdening or obstructing commerce. 


In view of these legislative findings, Congress clearly expressed its 
positive support for collective bargaining in the following provision: 


It is hereby declared to be the policy of the United States to eliminate the 
causes of certain substantial obstructions to the free flow of commerce and 
to mitigate and eliminate these obstructions when they have occurred by 
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encouraging the practice and procedure of collective bargaining and by 
protecting the exercise by workers of full freedom of association, self- 
organization, and designation of representatives of their own choosing, for 
the purpose of negotiating the terms and conditions of their employment, or 
other mutual aid or protection.!4 


For the first time in North America there was a definitive expression by a 
government that affirmed collective bargaining as good economic policy. 
The purpose of the new regulatory scheme was to equalize bargaining 
power between employees and employers through administrative mech- 
anisms which would regularize representational issues and require the 
parties to bargain in good faith toward reaching a collective agreement. 
The goals of this exercise were to avoid unnecessary work stoppages 
Over representational issues and ultimately to raise the spending power 
of workers. 

Within a short period, the Wagner Act became a powerful instrument 
supporting the organizational drives of the American Federation of 
Labour and the Congress of Industrial Organizations. This experience 
gave impetus to Canadian affiliates of the same unions to pressure their 
governments to adopt similar legislation expressing the adoption of a 
positive public policy favouring collective bargaining for Canada. At its 
convention in 1938, the Trades and Labor Congress of Canada prepared a 
draft bill based on the Wagner Act and urged both federal and provincial 
governments to adopt it. A few provinces responded by passing statutes 
which contained some of the principles of the Wagner Act but left out its 
administrative mode of enforcement. In British Columbia, for example, 
the minister of labour exercised many of the functions that the National 
Labor Relations Board performed in the United States. In some cases 
these statutes merely set out a code of unfair practices prohibiting 
discrimination against employees for union activities and requiring the 
employer to bargain in good faith with the employee organization repre- 
senting a majority of employees. However, these statutes were either 
declaratory or were enforceable only through criminal prosecution. The 
one exception to this mode of enforcement was the legislation in British 
Columbia which gave the minister of labour an important role in both the 
certification and bargaining process. 

In 1939, J.S. Woodsworth, leader of the Co-operative Commonwealth 
Federation (CCF), introduced a bill in Parliament to amend the Criminal 
Code of Canada. This amendment (section 382) was adopted by Parlia- 
ment and thereafter it was a criminal offence for an employer to dis- 
charge an employee wrongfully and without lawful authority for the sole 
reason that he was a member of a lawful trade union or to seek to compel 
an employee to abstain from belonging to such a union. In an earlier 
amendment to the Criminal Code in 1934, peaceful picketing had been 
declared exempt from criminal prosecution. !° 
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By the start of World War II, while Canadian legislatures had declared 
the right of employees to bargain collectively free from employer dis- 
crimination or interference, there were no adequate mechanisms to 
ensure that the employer would negotiate in good faith with the trade 
union chosen by its employees. The federal government’s jurisdiction 
over labour relations was extended due to its responsibility to conduct 
the war effort. Stimulated by examples in Ontario and British Columbia, 
Parliament took several tentative steps toward a comprehensive code of 
collective bargaining law. However, it was not until February 1944, and 
after continued labour unrest in Canada, that the federal government 
exercised its expanded authority over labour relations by enacting order- 
in-council P.C. 1003. 

The war had brought critical labour shortages to Canada. Inflation was 
met with sweeping wage and price controls administered by the National 
War Labour Board. Wages were kept at 1925-29 levels. A flood of 
wartime directives froze employment in essential occupations by 
severely controlling an employer’s rights to hire and fire and an 
employee’s rights to quit or switch jobs. In this highly regulated econ- 
omy, both industrial and craft unions, perhaps encouraged by successes 
in organizing workers by their affiliates in the United States as a result of 
the Wagner Act, attempted to spread unionism in every war-related 
industry. It was not an easy task. A bitter mid-winter strike in 1941-42 
showed Kirkland Lake’s gold miners how difficult it was under the /D/ 
Act for their union to be recognized by the employer as their bargaining 
representative. 

In 1943, with the outcome of the war no longer in serious doubt, union 
leaders were not content to abide by the rigid controls imposed on 
workers under the War Measures Act. In January 1943 the steelworkers 
struck for a 50 cent an hour wage increase. Other strikes followed and the 
labour scene started to resemble that of 1919, the year that set the record 
for industrial unrest in Canada. Mr. Justice C.P. McTague, chairman of 
the War Labour Board, reported to the prime minister that many of the 
strikes were not over wages or hours, but rather over the simple, basic 
right to organize. He recommended that Canada adopt its own version of 
the Wagner Act. 

Prime Minister W.L. Mackenzie King was aware that many workers 
were deserting his Liberal party and joining the newly emerging CCF. In 
1943, the Canadian Congress of Labour endorsed the CCF, which came 
close to winning a provincial election in Ontario. Reluctantly, the prime 
minister moved his party’s economic philosophy to the left. In 1944, the 
Liberal party approved family allowances and promised universal health 
and hospital insurance and a postwar guarantee of full employment. '® In 
February 1944, the cabinet approved P.C. 1003, the National War Labour 
Order. This comprehensive set of regulations was passed after an exten- 
sive public inquiry into labour relations had been carried out by the War 
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Labour Board and the provincial conference of ministers of labour had 
submitted their reports concerning the preferred model of collective 
bargaining legislation. P.C. 1003 was to have more impact than any other 
source in influencing postwar legislation. Woods, appraised the signifi- 
cance of this order-in-council in these terms: 


Its very great importance comes from the fact that it was the first single 
document in Canadian policy development which combined and integrated 
into a programme of industrial-relations control, complete with administra- 
tive machinery, the American and Canadian approaches. And because of 
the vastly increased scope of federal policy during the war, it was truly a 
national system that had been established. Inevitably, it had to give way in 
the post-war period since its constitutional validity came to an end when the 
emergency passed. But it became the prototype both for its replacement, in 
the federal jurisdiction, and for most of the provincial acts that were passed 
to fill the gap left when the federal jurisdiction was contracted to normal 
peace-time dimensions. !7 


The Period 1944-48 


The influence of the Wagner Act is apparent in the wartime regulations 
which provided a code of unfair labour practices, mechanisms for certifi- 
cation of bargaining agents, and the establishment of a tripartite wartime 
labour relations board to administer the law. The /D/ Act influence is 
displayed in the measures that provided for a two-step conciliation 
process and a 14-day delay after the conciliation report was filed before a 
work stoppage could lawfully commence. A feature was added which 
again coincided with Canadian public policy to avoid work stoppages, 
particularly during wartime conditions. It became an offence to hold a 
strike or lockout during the term of the collective agreement. The parties 
were required to include in their collective agreement a process for 
disposing of grievances without resort to a work stoppage. 

P.C. 1003 applied on its own terms to establishments subject to federal 
jurisdiction and to 14 classes of industries normally under provincial 
jurisdiction which were considered essential for the war effort. However, 
the provinces, except Saskatchewan and Quebec, suspended their legis- 
lation and made the regulations applicable to their jurisdictions. In this 
way, a national system of collective bargaining law was brought into 
existence. The 40-year process of articulating standards of behaviour for 
the industrial citizens and designing mechanisms for the enforcement of 
these norms had been completed. 

Wartime economic conditions and regulatory policy favouring collec- 
tive bargaining quickly bore fruit for the trade union movement. Union 
membership rose dramatically, doubling in size. Collective agreements 
were achieved without excessive resort to work stoppages that would 
have harmed the war effort and soured the governments’ attitudes 
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toward the new collective bargaining regime. With the emergence of 
relatively stable union-management relationships, there was no turning 
back. The cooperation of the union movement was recognized by the 
governments as an important ingredient in maintaining a wartime econ- 
omy that required high productivity. This temporary political and eco- 
nomic power of the union movement was translated into national public 
policy in P.C. 1003. The decision to extend the War Measures Act regula- 
tions for several years after the end of the war allowed the various 
governments time to plan peacetime labour relations policy. In addition, 
the country had the opportunity to experience, over the short term, the 
effects of a highly regulated collective bargaining system. 

In late 1946 a conference of labour ministers was convened in Ottawa 
to discuss the development of peacetime labour policy. The ministers 
agreed to recommend adoption, as far as practicable, of uniform collec- 
tive bargaining legislation by both levels of government. The federal 
government subsequently passed the /ndustrial Relations and Dispute 
Investigation Act in 1948. This statute applied in peacetime the essence of 
P.C. 1003 and the consensus reached at the conference of labour minis- 
ters with respect to the principles to be enshrined in Canadian labour 
relations policy. Briefly summarized, Canadian industrial relations pol- 
icy as outlined in postwar legislation was as follows: 


¢ workers who met the statutory definition of employee had the right to 
join and form unions; 

¢ these collective bargaining rights were protected by unfair labour 
practices legislation which prohibited acts by both employer and 
union that would discourage or interfere with the employee’s pre- 
rogative to choose to bargain collectively; 

¢ a system of defining appropriate bargaining units and certifying 
exclusive bargaining representatives was established; 

¢ unions and employers were required to bargain in good faith; and 

¢ these rights and obligations would be administered and enforced 
usually by a labour relations board, but in some cases in court. 


This framework for collective bargaining was strongly influenced by the 
Wagner Act. However, Canadian legislators were even more concerned 
than their U.S. counterparts about securing the goal of industrial peace 
by means of state intervention designed to regulate industrial practices 
in order to avoid work stoppages. Consequently, Canadian labour legis- 
lation provided for: 


* compulsory postponement of strikes and lockouts, coupled with com- 
pulsory mediation and/or conciliation procedures; 

¢ prohibition of strikes or lockouts during the term of the collective 
agreement together with a requirement that each collective agreement 


Weiler 11 


provide some alternative means for the resolution of disputes con- 
cerning the interpretation and application of the agreement; and 

¢ leaving the content of the collective agreement largely to the parties to 
be determined according to their bargaining power. 


However, Ottawa and the provinces increasingly began to require certain 
items to be included in collective agreements, such as a recognition 
clause, a no strike—no lockout clause, a clause providing for a peaceful 
mechanism to resolve disputes arising during the term of the agreement, 
and provision for a date of termination of the agreement. 


Canadian Collective Bargaining 


It is time to step back and analyze the direction in labour law policy in 
Canada that has been traced above. History reveals that Canadian law 
adopted three distinct attitudes toward collective bargaining. 

In the 19th century, legal policy actively discouraged collective bar- 
gaining as offensive to the prevailing philosophy of economic individu- 
alism. Although companies were allowed to accumulate capital and 
thence to increase their power through widespread shareholdings, work- 
ers were denied the benefits of their collective bargaining power vis-a-vis 
the employer. A variety of legal obstacles to trade union activities were 
erected. At first these legal roadblocks took the form of statutory crimes, 
but subsequently the courts developed common law offences against 
union action. In addition, judges erected civil barriers to collective 
action by workers. However, slowly and painfully unions overcame 
these obstacles. At the turn of the 20th century, the legislatures had 
adopted a neutral stance toward collective bargaining. However, tort 
law, particularly as enforced through the device of injunctions from 
courts, still posed a deterrent to the spread of unionism. 

In 1906, Parliament passed the /D/ Act which sought to protect the 
public interest in avoiding wasteful work stoppages by forcing employers 
to bargain with unions with the assistance of a government conciliation 
board. A gentle nudge in favour of collective bargaining was inherent in 
this statutory initiative, but it was not enough to facilitate widespread 
growth in the trade union movement. 

It was not until the 1940s that the prevailing economic policy in Canada 
swung toward a positive encouragement of collective bargaining. Not 
only did the new legislation enshrine the freedom of employees to join 
unions, it provided the facilities that positively nurtured the extension of 
collective bargaining to workers. For example, under the /D/ Act, 
employers were legally required to deal with the union but only during 
the brief period of conciliation. If no collective agreement was reached 
during the conciliation process, the employer was under no further 
obligation to bargain with the union. On the contrary, the employer 
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could recognize another union as the representative of his employees or 
simply deal with his employees on an individual basis. In contrast, the 
Canadian labour law which developed in the 1940s placed a legal obliga- 
tion on the employer to bargain in good faith and to make reasonable 
efforts to reach a collective agreement with the union that had been 
certified as the exclusive bargaining representative of its employees. 
Failure to fulfil this affirmative duty was an unfair labour practice, 
punishable by civil and criminal penalties. 

Did the law have any influence on union activity? History records that 
in this favourable legal environment of the 1940s, trade union mem- 
bership more than doubled within three years. The Canadian economy 
was launched in a direction where collective bargaining would play an 
increasingly important role in the labour market. 

Without going into detail concerning the various statutory and judicial 
elaborations of Canadian labour law policy, it seems important to high- 
light some key features of our collective bargaining system in order to 
gain a perspective on the role of law in Canadian labour relations. 
Compared to the labour relations systems of other industrialized 
nations, ours is a highly legalistic system based on competing rights of 
the employer, the employee, the union and the general public. To partici- 
pate in the process of setting wages and working conditions, employees 
have the right to associate in trade unions and the right to strike. 
Employees have freedom of speech in the context of timely peaceful 
picketing at their employer’s place of business. Unions have the right to 
be independent of employer control or influence. Once a union has been 
certified, it enjoys the exclusive right to represent all employees in the 
bargaining unit, whether those employees are union members or not. 
Employers have the right to refuse union demands at the bargaining 
table. 

This elaborate system of rights and freedoms is based on industrial 
relations norms which carve out acceptable limits to the rights of these 
competing interests. For example, the right of an employee to join a 
union is protected by limiting the right of an employer to discharge that 
employee for union activity. A union’s right to organize employees is 
restricted by the employer’s right to conduct his workplace efficiently. 
Labour law has set the bounds and provided the institutions to control 
the use of economic power in the labour market. Canadian labour policy 
thereby has substituted formal, legalized authority for the simple power 
equation in order to achieve an ordered liberty in industry. We have a 
highly managed system of collective bargaining, a system that appears to 
have more rules and regulations for peacetime than most other Western 
industrialized democracies have felt necessary to impose, even during 
times of national emergency. Compulsion is the touchstone — com- 
pulsory recognition and bargaining on the one hand, compulsory concil- 
iation of disputes and work stoppages on the other. 
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The dominant aim in motivating the policy makers to fashion this legal 
system was to secure industrial peace. Each of the incremental steps 
along the road to the Canadian collective bargaining system which 
emerged in the 1940s was in response to some sort of industrial crisis, 
usually a strike. In each case, the public interest in continued production 
and the absence of economic conflict prompted the legislatures to adopt 
the policy of collective bargaining as a road to industrial peace. Some 
quick references to our history will illustrate this point: 


¢ The strike on the Grand Trunk Railway in 1876-77 resulted in the 
Breaches of Contract Act of 1877, which attempted to ameliorate the 
conditions of workmen on the railways, and also made railway strikes 
illegal in almost all circumstances. 

¢ Canadian Pacific Railway trackmen’s strike of 1901 resulted in the 
Railway Disputes Act of 1903, which introduced the concept of tripar- 
tite conciliation boards with the power to investigate the dispute, 
compel testimony under oath, require production of documentary 
evidence, etc. By this act, non-traditional legal tribunals and instru- 
ments appeared on the industrial scene. 

¢ The Industrial Disputes Investigation Act of 1907 was Parliament’s 
response to the 1906 coal miners’ strike in Lethbridge, railway strikes 
in Manitoba and a sawmill strike in Quebec. The significance of this 
act is discussed above. 

¢ The post-World War II statutes at both the federal and provincial levels 
took their lead from wartime orders-in-council that had been passed with 
the express purpose of obtaining the full cooperation of the trade union 
movement for the war effort. Full, uninterrupted production was essential 
for the public interest. The collective bargaining model that emerged from 
these wartime regulations is heavily weighted with government interven- 
tion designed to avoid work stoppages. 


The result of this evolution was a two-sided public policy that contin- 
ued the dominant strategy of containing and controlling work stoppages 
but added the mechanisms which would nurture the spread of collective 
bargaining. One wonders whether the federal government fully appreci- 
ated the ramifications of adding this theme from the Wagner Act to its 
wartime labour policy. Unlike the preamble to the Wagner Act, there 
were no resounding pronouncements in the wartime order-in-council 
that proclaimed the virtues of collective bargaining as sound economic 
policy. In contrast, the Wagner Act preamble declares that, to achieve a 
balance of bargaining power between workers and employers and 
thereby to raise the wages and purchasing power of workers, it is the 
public policy of the United States to encourage collective bargaining. It 
was predicted that this would help bring an end to the business depres- 
sion. It was not until 1972 that the Canada Labour Code incorporated 
similar language expressing that the intention of Parliament in the statute 
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was the “encouragement of collective bargaining as a means of achieving 
a just share of the fruits of progress to all.” 

There is no indication that the economic assumptions and policies 
enshrined in the Wagner Act were the motivating influences that shaped 
the labour law regime that evolved during World War II in Canada. On 
the contrary, the country was concerned with work stoppages rather 
than inflated wages, since wages were controlled by the War Labour 
Board. It appears that in an effort to get the full support of the newly 
emerging Canadian union movement for the war effort, the federal 
government agreed to add the mechanisms introduced in the Wagner Act 
which encouraged the growth of collective bargaining. Whether this 
decision was good peacetime economic and social policy was not fully 
explored at that time. Once the Canadian workers had the protection of 
this favourable legal environment for collective bargaining, unionism 
spread quickly and established firm roots. 

The point must be stressed that the government was responding to 
pressure from Canadian affiliates of American unions to adapt an Amer- 
ican labour law scheme to the Canadian context. The fact that this 
American collective bargaining model was designed at an earlier period 
to solve a different economic problem in another country was not fully 
examined. The adversarial model of collective bargaining that was 
designed to fulfil the needs of the American socio-economic scene 
became the labour relations public policy of Canada. The old philosophy 
of economic individualism was replaced by the new regime of collective 
bargaining, and once it was put in place there was no turning back for 
Canadian policy makers. The lesson of the history of the evolution of 
labour relations law is that it is easier to give rights than to take them 
away. 


Early Collective Bargaining, 1948-75 
Introduction 


What would be the impact of the major labour law reform package 
undertaken during World War II with its unique national system of 
collective bargaining? Would a labour policy devised for wartime prove 
to be successful in peacetime conditions? Carrothers has observed that, 
when Canada adopted its heavily regulated industrial relations system, 
“the country was long on policy and comparatively short on experience 
in the management of competing rights and freedoms in the work- 
places 

The period 1948-75 was rather uneventful in terms of fundamental 
changes to the national model of collective bargaining that emerged from 
the war. Although the national labour policy rested on the unstable 
foundations of divided political jurisdiction, the basic principles of P.C. 
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1003 survived the transformation from wartime expediency to peacetime 
policy. In the three decades following World War II, there were no 
significant amendments to federal private sector collective bargaining 
law. In the provincial jurisdiction there were some innovative statutory 
changes, particularly in Ontario, Quebec and British Columbia, but 
these were consistent with the principles embodied in the wartime 
labour policy. The major policy changes in Canadian collective bargain- 
ing law from 1945 to 1975 were in the nature of refining the P.C. 1003 
model in two key ways: 


¢ by taking away from the courts the primary responsibility for the 
resolution of issues of economic conflict in labour relations; and 

¢ by expanding the coverage of benefits of industrial citizenship to the 
public service, and professionals and other workers who had been 
excluded from collective bargaining in the postwar legislation. 


Before I analyze the nature of these two changes, it seems appropriate to 
trace the impact during this period of the major initiative of collective 
bargaining law reform in P.C. 1/003. As noted earlier, the dominant policy 
objective inherent in P.C. /003, at least in the federal government’s mind, 
was to avoid, control and contain work stoppages. Strikes over recogni- 
tion issues would be avoided by providing a legal system based on the 
Wagner Act which involved compulsory recognition of and compulsory 
bargaining with the certified trade union. Work stoppages over the 
negotiation of new collective agreements would be avoided by govern- 
ment intervention in the bargaining process through two stages of concil- 
iation. Work stoppages during the term of a collective agreement were 
prohibited, and compulsory grievance arbitration was used as a peaceful 
method of resolving mid-contract disputes. Whether the legislators 
favoured the spread of union density in the economy seemed incidental 
to the primary concern about avoiding work stoppages. Whether Cana- 
dian governments, like the American Congress that passed the Wagner 
Act, perceived that collective bargaining was a desirable device to raise 
workers’ incomes and thus stimulate the economy is unclear. 

Has this bold experiment in labour policy making lived up to the 
expectation of the governments? Predictably, the answer is yes and no. 


Enfranchising Industrial Citizens 


If one purpose of Canadian wartime collective bargaining law reform was 
to nurture the spread of unionization, the statistics on union density 
indicate that the legislators’ hopes have been fulfilled. This is not to say 
that the growth in collective bargaining was solely the result of law 
reform.!? However, as will be discussed in the section on the spread of 
collective bargaining, Canadian labour law has played an important role 
in the increase in union representation of workers. 

The figures on union density in Canada show a dramatic rise in 
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unionization since the advent of the current model of Canadian collec- 
tive bargaining law. The number of Canadians who belonged to unions 
doubled during the war to 724,000. By 1983 approximately 40 percent of 
non-agricultural Canadian workers were union members. Yet this figure 
does not represent a totally accurate picture of the significance of collec- 
tive bargaining in Canada because many Canadian workers are covered 
by collective agreements despite the fact that they are not union mem- 
bers. In 1983, Labour Canada estimated that, in establishments of 20 or 
more workers, about 38 percent of “‘office employees” and 73 percent of 
‘“non-office and other employees” were covered by collective agree- 
ments, producing an overall total of approximately 58 percent of the 
Canadian work force covered by collective agreements.?° The coverage 
is even higher in larger establishments.?! 

Unlike the United States, where trade union membership had 
declined by 1980 to under 21 percent of the work force, Canadian unions 
grew rapidly from 1961 to 1977, almost doubling in membership. During 
that boom period for union organizing, union membership increased at 
an annual rate of 6 percent, almost double the rate of growth of the work 
force as a whole. In international terms, union membership in Canada is 
far below Sweden (83 percent) and Austria (S56 percent), slightly behind 
the United Kingdom and Italy and West Germany (42 percent) and 
above Japan (33 percent) and France. Almost all sizable blue collar units 
in Canada, accounting for approximately 70 percent of this part of the 
work force, had embraced collective bargaining by the end of the 1950s. 
In the white collar sector, the major organizational gains occurred in the 
1960s and early 1970s as collective bargaining rights were extended to 
both the federal and provincial public service. Currently about 90 per- 
cent of the public sector, including public servants, employees in higher 
education, and hospital employees, are covered by collective agree- 
ments. The last remaining major component of the work force not 
currently unionized is private sector employees in the service industries, 
i.e., the banks, insurance companies, and retail and wholesale merchan- 
dizing businesses. 

In summary, the labour law reform of the 1940s which extended 
collective bargaining rights and protection of these rights to Canadian 
workers has spawned a tremendous increase in unionization of the work 
force. With the extension of collective bargaining rights to the federal 
and provincial public service employees in the 1960s, and to most 
teachers and nurses in the early 1970s, unionism quickly spread from the 
predominantly blue collar and goods-producing industry base to 
embrace the white collar, public administration and service industry 
sectors of the economy. 


Work Stoppages 
The statistics in 1976, three decades after the end of World War II, on 
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person-days lost per year due to work stoppages seemed to indicate the 
blatant failure of a labour law regime loaded with mechanisms to avoid 
and control strikes and lockouts. In 1946 there was an explosion of pent- 
up wage demands stifled by the wartime wage control program. Strike 
figures increased ten fold from 1944 to 1946 to approximately 0.54 per- 
cent of total working time. However, this appeared to be an isolated 
bubble of strike activity, since the Canadian strike figures until the 
mid-1960s compared favourably with other Western industrialized 
nations with unionized work forces. From 1960 to 1964, for example, the 
ratio of days on strikes to total working days was | to 1,000. However, 
from the mid-1960s to mid-1970s these figures rose steadily, reaching a 
high point in 1974—76 when Canada experienced 1,000 strikes per year 
and over 10 million person-days lost per year due to work stoppages. The 
number of Canadian workers on strike in the mid-1970s increased four- 
fold from the early 1960s. The ratio of strike days to total working time 
was 5 to 1,000, the same figures experienced in 1946. All the legal 
mechanisms that had been inserted into Canadian collective bargaining 
law for the purpose of avoiding work stoppages seem to have been, by 
these measurements, unsuccessful. 

Of course, this type of comparison of strike activity over time and 
place must be viewed with extreme caution. There are many causes for 
the rise or fall of strike activity that do not reflect the wisdom or utility of 
the legal system. Researchers have suggested several key factors that 
have contributed to the rising level of strike activity in Canada during the 
1960s and 1970s. One commonly cited contributing factor is the rapid 
growth in union density during that period, the assumption being that 
organized workers protected by collective bargaining legislation against 
dismissal for engaging in lawful strikes will be more likely to participate 
in work stoppages. During this period of increasing unionization there 
was a deterioration in the quality and accuracy of information which 
negotiators needed in order to engage in an informed cost-benefit analy- 
sis of the wisdom of engaging in work stoppages in support of their 
bargaining position. The relatively decentralized nature of the collective 
bargaining process in Canada aggravates the problem of the lack of 
accurate bargaining information. 

Perhaps the most influential factor explaining our strike figures is the 
character of the Canadian economy. Compared to many Western Euro- 
pean industrialized countries, our economy is more open to foreign 
competition, more dominated by cyclically unstable industries, and 
more affected by the volatility of prices of raw materials. Each of these 
factors may contribute to a deterioration in the information that nego- 
tiators in labour-management require to cost their proposals and to 
protect themselves from future inflation and so forth. Some observers 
have concluded that, given these characteristics of Canada’s economy, 
strike activity is not abnormally high.?* The time lost due to strikes 
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appears to be less than the person-days lost through unemployment, 
absenteeism, or injuries and illnesses that are covered by workers’ 
compensation legislation. The point of all this is not that we should be 
satisfied with our strike figures, but rather that we should not blame our 
legal system for our inability to match the relatively low strike figures in 
some Western European countries. Obviously our labour laws cannot be 
faulted for wide swings in world commodity prices. 

It seems foolish, however, to throw up our hands and ignore our 
relatively poor strike record. Unlike unemployment, strikes usually 
represent a loss of work and production for which there is an effective 
demand in the economy. The law may be a useful device to alleviate 
some of the causes of strikes that we can control. For example, the law 
might require both sides to disclose information relevant to collective 
bargaining. What history does tell us is that, by the mid-1970s, the legal 
regime created after World War II obviously was unable to accomplish 
its primary goal, which was to avoid work stoppages. 


The Impact on Wage Rates 


The preamble of the Wagner Act trumpets the purpose of the statute, to 
equalize the bargaining power of workers and employers in the hope that 
workers’ wages and purchasing power would increase. The economic 
strategy in this legislation addresses the inherent inequality in negotiat- 
ing power between large employers and individual workers. The power 
of employers derives from their control over job opportunities. The 
individual employee either takes the wage offered by management or 
goes elsewhere to work. With unionization, bargaining employees speak 
with a collective voice. Skilled trade union representatives can match 
the knowledge and experience of the personnel manager in judging the 
appropriate value of the labour. The collective economic force of 
employees, with the threat of concerted withdrawal of their labour, is an 
effective bargaining lever in achieving the employees’ assessment of the 
value of their work. 

If this is the theory of collective bargaining as a labour market device, 
what have been the economic results of trade union representation in 
Canada? The current consensus seems to be that unions raise the 
remuneration of members relative to non-union members by 15 to 20 
percent.23 This differential varies depending on the state of the economy 
(inflation or recession), the nature of the employer’s product market 
(competitive or protected), wages as a proportion of value added, and the 
degree and stage of unionization of employees in that industry.*+ These 
figures may understate the total effect of unionism on wage levels of 
workers since there is evidence that unionism also has direct effects on 
the wages of non-union establishments.?° 
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Summary 


It is difficult to determine what the expectations of the law reformers 
were when they fashioned the legal framework for collective bargaining. 
Clearly they wanted to diminish the time lost as a result of work stop- 
pages and yet maintain the right to strike and lockout as a bargaining tool 
in the negotiation of new collective agreements. This strategy was suc- 
cessful until the late 1960s, but entirely unsuccessful in the mid-1970s. 
Whether governments wanted actively to encourage the spread of collec- 
tive bargaining or not, the Wagner Act principles and mechanisms put in 
place during World War IJ in Canada were very successful, even more so 
than in the United States. If raising workers’ wages and spending power 
was the goal of the new labour law policy, the evidence shows a 15 to 20 
percent increase in unionized rates over non-union. These relatively 
modest figures do not support the claim often made by union organizers 
that collective bargaining would eliminate the “exploitation of labour by 
capital.’’ Nor do these wage differential statistics indicate that collective 
bargaining has produced substantial equality of earnings among Cana- 
dians, either in the amount of income going to capital as opposed to 
labour or to the unionized as compared to non-unionized worker.*® 

In the face of experience with a full-scale system of collective bargain- 
ing over a 30-year period, the most significant impact of the legislation 
may not be economic advantage but rather the political and social 
benefits that this legal regime offers workers. These aspects will be 
discussed in more detail later. Suffice it to say at this point that the key 
benefit of the collective bargaining process is that employees are able to 
subject the employment relationship and the workplace to the “rule of 
law” as embodied in the collective agreement. Workers are able to 
participate in industrial self-government by making decisions in a demo- 
cratic forum about matters that are extremely important to their lives. 
Instead of merely taking what is offered by their employers — even the 
most generous of employers — employees in the collective bargaining 
process take their destiny into their own hands.’ 

Having briefly outlined the major impact of the collective bargaining 
law that emerged from the wartime period, I wish to point out some other 
salient events that display the character of the legal regime in operation. 
As noted earlier, most legislative activity during this period was at the 
provincial level and consisted mainly in refining and modifying the 
principles of the Wagner Act as Canadians experienced the weaknesses 
or awkwardness of the legal rules or their administration. When put into 
operation, freedoms acquired in the legislation sometimes conflicted 
with freedoms beyond the industrial community. For example, the right 
to strike sometimes produced casualties among innocent third parties. 
In these situations, when public tolerance reached its limit, governments 
were not reluctant to act. Legal strikes became illegal as governments 
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passed back-to-work legislation that ended work stoppages, usually 
with some kind of binding arbitration mechanism as the means to resolve 
the dispute. 

Starting with the national rail strike in 1950, a policy of ad hoc 
legislation terminating legal work stoppages became a regular feature of 
Canadian labour law and policy. From 1950 to 1982, 60 statutes were 
enacted to terminate disputes the government deemed a danger to the 
public interest. Almost all of these converted a lawful strike into an 
unlawful one or prohibited a strike that would have been lawful. Of the 
federal back-to-work statutes, 17 were in the transportation industry and 
3 were in the postal service. Of the provincial statutes that ended 
bargaining strikes, 14 were in the education sector, 7 were in urban 
transportation, and 6 were in hospital and health services.*8 Clearly the 
public interest as reflected in existing collective bargaining legislation 
often gave way to the public interest in maintenance of services. The 
governments seemed ready to perform many roles in the industrial 
relations system, acting as a declarer of the public interest, a designer of 
the system, a vicarious administrator of the system, a manager of 
emergencies, the largest employer in the country, and the manager of the 
economy in matters of fiscal policy.?? 

As noted above, Canadian labour legislation which promotes the 
spread of collective bargaining also provides employees with the oppor- 
tunity for self-government. Implicit in this exercise of self-regulation is 
the exercise of civil libertarian values such as freedom of conscience, 
assembly, speech and association. Yet these concepts are not easily 
defined nor did their exercise prove to be immune from government 
attack during this period. Legislation was enacted in one case to deprive 
a union of bargaining rights because one of its officers was a commu- 
nist,2° in another case because an officer was a convicted criminal,?! and 
in another instance because the union in question was affiliated with a 
body in a foreign jurisdiction. Governments passed statutes to prohibit 
political activity by a union regardless of the wishes of the majority of its 
members,?? and to replace the elected officers of a union with govern- 
ment-appointed trustees.*4 

In each case, these instances of government intervention were crit- 
icized as a violation of workers’ freedom to exercise their right of 
association. The legislators defended their intervention on the basis of 
safeguarding some higher community value. For example, the British 
Columbia statute barring political contributions by unions was defended 
as protecting the civil rights of members of the bargaining unit who did 
not support the party favoured by the majority.*° As Arthurs points out, 
the real significance of these examples is that the legislators who were 
accused of infringing the collective bargaining rights of workers felt 
obliged to justify their intervention into the affairs of unions by appealing 
to higher principle.*© Workers as industrial citizens had achieved certain 
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civil libertarian rights attached to self-government which could not be 
removed without some countervailing, compelling community interest. 
No longer was the exercise of the collective bargaining interests of 
workers being viewed simply in terms of the pursuit of private economic 
self-interest. Rather, trade union activity had taken on a social and 
political character. Yet this new dimension meant that union activity 
would compete with other societal values in the mosaic of the public 
interest. 


The Reform of Collective Bargaining: Five Case Studies 
The Movement from Courts to Administrative Tribunals 


An important feature of the Canadian collective bargaining model that 
emerged in the 1940s was the granting of primary responsibility to 
enforce collective bargaining legislation to specialized administrative 
tribunals rather than to the regular courts. These institutional reforms 
respond to the traditional inability of judges to handle labour litigation in 
a manner that is sensitive to the special needs and traditions of the labour 
relations community. Under the new scheme, labour relations boards 
were to administer the collective bargaining statutes, while private, 
grievance arbitration boards would interpret and apply collective agree- 
ments. The courts were not totally removed from labour relations con- 
flict, since they retained primary responsibility for developing the law of 
strikes and picketing and they continued to exercise supervisory respon- 
sibility over the administrative tribunals. One of the important develop- 
ments of postwar labour law reform has been the gradual removal of the 
courts’ involvement in these remaining areas of economic conflict. 

There are several reasons for this legislative preference for non-judi- 
cial enforcement of collective bargaining law. Historically, workers have 
perceived the courts to be biased against collective bargaining. Judges 
had created the common law conspiracy crimes and torts against strike 
and picketing activities of workers. This alleged bias led to the virtual 
removal of the courts’ jurisdiction to regulate picketing, both in Eng- 
land?’ and the United States.38 The courts initially refused to enforce 
collective agreements as contracts, suggesting that the proper remedy 
for breach of a collective agreement was “not an action... but the 
calling of a strike.”39 The experience of the Ontario Labour Court, a 
branch of the Ontario High Court of Justice which in 1943-44 adminis- 
tered similar collective bargaining legislation, did not persuade the 
legislators that the courts were the ideal forum to handle collective 
bargaining law. Neither management nor labour were anxious to resort 
to the criminal law to regulate labour relations disputes.4° What both 
sides preferred were administrative investigation and guidance rather 
than the use of courts of law and the imposition of punishment. 
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The explanation for various complaints about the courts in labour 
relations is that the judges seemed determined to apply the general 
jurisprudential concepts of the common law to the newly emerging 
industrial community. The legislatures recognized that the new rights 
and duties in collective bargaining law were created by statutes which in 
many instances reversed the common law. However, the creation of 
boards to administer the new law was not just a negative reaction to how 
the courts had interpreted labour law. There were positive virtues of the 
administrative approach to labour relations. What was needed was to 
bring new procedures, evidentiary rules and remedies to labour law 
adjudication. The preference for administrative tribunals was based on 
the need for a new industrial jurisprudence applying the legal regime of 
statutes, customs and contractual relations emanating from the world of 
labour relations.*! 

It is one thing to create a non-judicial tribunal charged with admin- 
istering a collective bargaining statute, it is quite another to accomplisha 
truly administrative approach to labour disputes. While the labour 
boards were given the responsibility of handling certifications and unfair 
labour practices in the representation area, and the arbitrators were to 
interpret and apply collective agreements, the courts retained a super- 
visory jurisdiction over these inferior labour tribunals. The post-World 
War II period showed that the judges in exercising this supervisory 
function resisted the notion that labour-management relations as prac- 
tised before labour relations tribunals operated in some “industrial 
Alsatia” immune from the prerogative writ of the court. Attempts by the 
labour boards to fashion new procedural and substantive rules were 
often quashed by the courts, who refused to evaluate the merits of the 
boards’ innovations by using anything but the same common law yard- 
sticks applied to inferior courts. In the face of such aggressive review, 
labour relations boards and judicial arbitration were forced to become 
more “court-like” in order to escape judicial censure. This change often 
impaired the labour boards’ ability to function in a truly administrative 
manner in resolving labour disputes.# 

The net result of these judicial incursions into the world of industrial 
relations was that Canadian labour boards became “‘judicialized.”’ Law- 
yers were chosen to chair the panels. The materials they considered 
were properly recorded in a transcript taken at a hearing conducted by 
lawyers in accordance with the common law notions of natural justice. 
This pursuit of a tight legal system in labour relations exacted its price. 
The more law was injected into the process the more it cost in time and 
money and in the parties’ loss of a sense of participation in the process. 

Under the institutional division of labour in the Canadian collective 
bargaining system that emerged from the 1940s, the courts were given 
primary jurisdiction over the adjudication of strikes, lockouts and pick- 
eting disputes. There were virtually no statutory rules that were to be 
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applied to these disputes. Rather, the courts continued to develop both 
the substantive and remedial law of industrial conflict according to the 
common law tort doctrines. Many members of the industrial relations 
community perceived these doctrines as vague, awkward incursions into 
the real world of labour-management relations. Tort law decisions in 
picketing cases included declarations of “per se illegality,” and lacked 
the inherent logic and industrial relations sense that would engender 
acceptability by the parties. 

The parties complained that the courts had become overly concerned 
with reaching expedient results in order to end the immediate dispute. 
Most courts were exposed to heated labour disputes only through appli- 
cations for interim injunctions. Typically an application for an interim 
injunction was made by an employer affected by a strike or picket line. 
The employer’s lawyer would go before a superior court judge who 
happened to be assigned to weekly court. Ordinarily that judge would 
have no special experience in labour relations. The judge would hear the 
evidence, gathered on short notice by the employer’s counsel, about the 
events surrounding the strike or the picket line. Usually the evidence 
was presented in written affidavits rather than oral testimony. The real 
facts behind these labour disputes were not canvassed in these proceed- 
ings. In addition, injunction proceedings were often conducted ex parte, 
i.e., Without the union or its counsel even being present to submit its side 
of the case about whether a tort was being committed or whether the 
activity complained of should be restrained by an injunction. Thus, 
injunction procedures, which focus on the tight legal issues of irrepara- 
ble harm and balance of convenience, were considered peremptory and 
unfair. The injunction process did not provide the courts with the oppor- 
tunity to probe beyond the surface legal facts and to examine the under- 
lying human dimensions of the dispute. 

Carrothers has noted that the injunctive process was frequently uti- 
lized by some employers “not to protect a legal right, but to gain an 
economic advantage, not to put down lawlessness, but to bring a union 
to terms for a collective agreement.”*? By the late 1960s, Canadian 
workers, particularly in British Columbia and Quebec, perceiving the 
legal system to be not only remote but subject to the manipulation of the 
employers and thus biased against workers’ interests, began to defy 
certain injunctive orders. The courts were losing their moral authority. 
Respect for the rule of the law in labour relations waned. 

Eventually both the labour relations community and the general pub- 
lic became convinced that there had to be a better way. Informed opinion 
realized that the continued participation of judges in the resolution of 
industrial conflict using common law doctrines and ex parte injunctive 
procedures not only would hurt the reputation of the judges but would 
produce more harm than good in labour management relations. 

Not surprisingly, the 1970s saw a gradual decline in the role of the 
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courts as the exclusive or even the primary forum to resolve economic 
disputes in labour relations. Legislatures created more tightly worded 
privative clauses to limit judicial review. Judges showed more self- 
restraint in second-guessing the procedures and substantive doctrines 
being developed by labour tribunals. Ex parte injunctive procedures 
were abolished in many jurisdictions. Parallel remedial jurisdiction over 
bargaining disputes was developed in labour relations boards which 
were given the authority to decide on the legality of strikes and lockouts 
and to issue cease and desist orders accordingly. In British Columbia, 
the legislature went further than all other Canadian jurisdictions in the 
extent to which it attempted to relieve the courts of the responsibility to 
resolve collective bargaining disputes. It is thus instructive to examine in 
some detail how well the new institutional structures in B.C. labour law 
have worked in order to assess whether these arrangements should be 
considered for implementation elsewhere.*4 

In the Labour Code of British Columbia the courts were deprived of 
virtually all remedial authority over industrial relations conflict, with the 
exception of violence on the picket line. The Labour Relations Board of 
British Columbia was assigned comprehensive jurisdiction across the 
entire sweep of labour law, including exclusive jurisdiction over eco- 
nomic industrial conflict. The common law doctrines which had com- 
prised the legal regime applied by the court in the labour relations setting 
were replaced by a comprehensive statutory regulation of strikes, lock- 
outs and picketing. Why? The B.C. legislators perceived that economic 
conflicts between workers and employers and between labour and cap- 
ital, are political questions that require special rules in legislative form to 
achieve legitimacy and acceptability. The absentee management and 
sporadic exposure of the courts to labour disputes was thought to be 
ineffective in achieving the delicate balance of the competing interests of 
labour and management. The labour board would now deal with the 
entire life cycle of the collective bargaining relationship — from applica- 
tion for certification, unfair labour practices and bargaining disputes 
leading to work stoppages, to review of the process of mid-contract 
dispute settlement. The hope was that the labour board would see how 
the different pieces of the process could fit together, so that decisions 
about whether a unit was appropriate for bargaining would be made by a 
tribunal well acquainted with how strikes and pickets can proliferate 
under an unduly fragmented bargaining structure. Given this exposure 
to all aspects of the labour relations law, the expectation was that the 
board would be able to make the necessary strategic judgments about 
whether and how to intervene with the law.*° 

There are other positive reasons why the labour board was given 
exclusive jurisdiction over collective bargaining disputes. The Labour 
Relations Board was manned by people drawn from the industrial rela- 
tions community. A few labour lawyers and labour law professors were 
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involved, but most of the staff was made up of non-legal personnel from 
management and unions. Members were selected carefully to represent 
all major constituencies of the labour relations community — the public 
and private sectors, blue collar and white collar workers, large and small 
employment settings. This community participation helped the board 
maintain a sense of practical reality and sensitivity in its decisions. 

The institutional limitations of the judicial process, which relies on 
conventional adjudication within the adversary system, prevent the 
courts from achieving satisfactory resolutions to labour disputes. 
Although a court injunction order enforceable through contempt pro- 
cedures may end the immediate work stoppage, it does not resolve the 
problems that produced the conflict. 

Attacking the underlying sources of conflict and the hidden agendas 
involving human emotions is not required in a typical court case involv- 
ing combatants who usually have no further relations. The purpose of a 
court proceeding is to produce a winner and a loser, but the special 
character of industrial conflict is that it takes place within the context of 
an ongoing relationship. Employees who go back to work pursuant to a 
court order do not forget the reason for their strike. If the underlying 
problems that produced the shutdown are not resolved, ill will toward 
management will fester and grow, and productivity may drop. Further 
work stoppages may easily occur. 

In view of this continuing relationship, it is desirable to resolve dis- 
putes in such a way as to enhance this ongoing relationship. Adjudicated 
verdicts from some remote legal tribunal may result in loss of face by the 
losing party. In contrast, an informal settlement fashioned by the parties 
themselves may involve a workable compromise between the positions 
originally taken when the dispute began. These settlements tend to 
endure not only because they are voluntarily reached rather than 
imposed from on high, but also because they can prevent the application 
of abstract legal rules which may not be sensitive to the real life dimen- 
sions of the dispute.*© 

In summary, the institutional character of administrative tribunals, 
manned by labour relations experts, using mediation as the preferred 
dispute settlement technique and adjudication only as a last resort, 
allows labour relations boards the flexibility to promote the continued 
harmonious relationship of the parties. At the same time, the exposure 
of the Labour Board to the real industrial relations problems that pro- 
duced the legal disputes helps the board in its adjudicative function to 
render judgments that make sense in labour relations terms. 

The result of this extension of authority of the B.C. Labour Relations 
Board to include issues of economic conflict was to curtail the number of 
unnecessary and illegal work stoppages in the province, 1.e., mid-con- 
tract wildcat strikes, walkouts over unfair labour practices and inter- 
union jurisdictional disputes. However, for the board’s mediation pro- 
cess to work, both sides must be willing to participate actively in the 
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process and to look for practical compromises rather than legal victo- 
ries. If either side boycotts the proceedings, or uses the process merely 
as a fact-finding device rather than as a vehicle to solve problems, it will 
only delay the inevitable adjudicative disposition of the dispute. 

The major complaints about the board’s attempt to mediate a dispute 
through the informal hearing is that third-party non-combatants are 
temporarily denied injunctive relief while the board attempts to solve the 
problem that produced the shutdown. If these third parties are truly 
innocent victims of the labour dispute, they should not be required to 
make sacrifices “‘in the vague hope that this will assist in ensuring long- 
term peace between the two combatants in the dispute.”’*” The manage- 
ment community is now pressing the B.C. board to be more flexible in its 
approach to picketing cases. Rather than schedule an informal hearing in 
every case the board is being encouraged to use this device only in those 
cases where the question Is truly likely to be solved by a quick, negoti- 
ated settlement. Apart from this exception, the labour-management 
community in British Columbia prefers the administrative approach to 
economic conflict and has no appetite for returning to the situation 
which existed before the Labour Code when the sole vehicle for third 
party assistance in ending a work stoppage was to seek injunctive relief 
from the regular courts.*8 

These institutional reforms involving an administrative approach to 
industrial conflict display some important features of the role of law in 
labour relations. The experience of the late 1960s, when unions started to 
defy back-to-work orders, indicates how fragile the rule of law is in 
industrial relations. Statutory directives, court orders and collective 
agreement obligations are not self-enforcing. When the unions in British 
Columbia became convinced that the courts were merely injunction 
mills, aligned with the employers in the economic battle with workers, 
voluntary compliance with the law was undercut. The majesty of the law 
would not guarantee compliance when the legal issue decided at the 
injunction application did not focus on the real problems between the 
parties and did not provide for a full hearing of the grievances by those 
affected by the order. Court orders may clarify rights and may be 
effective in telling people what not to do. But judicial edicts issued from 
on high are not so useful in influencing a positive response from people. 
In order to encourage the parties involved in an industrial dispute to 
resolve their differences, the process must be designed to be more 
participatory and more informal. If the legal system 1s to be used for the 
ambitious task of promoting a healthy bargaining relationship, then the 
system must be designed along voluntary and not legalistic lines. The 
more involved the parties are in fashioning the resolution of their dis- 
pute, the more likely that the disposition will be adhered to. This type of 
system places a heavier burden on the parties to exercise their rights as 
industrial citizens in a responsible manner. 

In the turbulent world of B.C. labour relations, the Labour Relations 
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Board has repeatedly been highly successful at achieving settlements of 
potentially disastrous bargaining confrontations. The latest example of 
this success was in November 1983 in a dispute involving the provincial 
government and the public sector unions. In a province-wide dispute 
that was quickly escalating into a general strike, the Labour Relations 
Board played a key role in assisting the parties to reach accommodation. 
While various panels of the board operated 24 hours a day mediating and 
adjudicating unlawful strike and picketing applications, the chairman of 
the board was mediating the collective bargaining dispute between the 
government and its employees in another room in the board’s building. 
Without the facilities of the board and the confidence and trust that both 
parties had in its expertise and even-handed treatment, no such peaceful 
resolution would have been reached. In the poisoned bargaining 
atmosphere of this public sector dispute, there had been real doubt about 
whether cease-and-desist orders from the board would be obeyed. The 
institutional fungibility of the board allowed it to use the gentler arts of 
mediation and accommodation to nudge the parties into a settlement 
rather than simply to rely on its adjudicative authority to issue orders in 
the hope that they might be obeyed. These events show how acute the 
contrast is between mechanisms available in the B.C. Labour Code anda 
legal system which can rely only on compulsion as the first and final 
mechanism to influence behaviour in industrial relations. 


The Spread of Collective Bargaining 
The Representation Vote 


The remarkable increase since World War II in the number of Canadian 
workers represented by unions is an indication of the impact of the 
adoption into Canadian law of the Wagner Act mechanisms to protect the 
right to bargain collectively. As noted earlier, in establishments of 20 
workers or more, approximately 38 percent of office workers and 73 
percent of non—office workers, or about 58 percent of all workers, are 
now covered by collective agreements in Canada. If we include estab- 
lishments of 20 or fewer workers, approximately 46 percent of all work- 
ers in Canada are covered by collective agreements. Close to 40 percent 
of non-agricultural workers in Canada are union members. These figures 
are in stark contrast to the United States where trade union membership 
had fallen to under 21 percent of the work force in 1980. Much of this 
organizational activity in Canada took place in the period from 1961 to 
1975 when union membership increased by an annual rate of 6 percent. 

How can we account for these figures? The growth was primarily 
attained as a result of the extension of the right to collective bargaining 
that was granted to public sector workers in Canada during this period. 
Union representation nearly tripled in the public administration sector 
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in Canada from 1962 to 1976, increasing from about 23 percent to 66 
percent. However, there was a significant rise in union membership in 
parts of the U.S. public sector during the same period — primarily in the 
ranks of state, county and municipal employees, and in the education 
field.4? Consequently, the divergent trends in overall union density 
between Canada and the United States must be explained by develop- 
ments in the private sector. 

The Canadian industrial relations setting closely resembles its U.S. 
counterpart not only in terms of its geographical and historical environ- 
ment, but also in terms of the identities of the companies and unions in 
the system. Most of the unions operating in the private sector in Canada 
are “international unions” with American headquarters. Many of the 
major companies in Canada are subsidiaries of American firms. Both 
countries adopted a labour law system based on the Wagner Act which 
provides for employee freedom to bargain collectively. Legislation in 
both countries contains similar unfair labour practice prohibitions and 
remedies against interference with these rights. Both labour law regimes 
provide the services of an administrative agency to monitor the certifica- 
tion process. Yet the results of these two certification models in terms of 
number of workers organized is remarkably different. 

A major part of the answer seems to be that the U.S. legal system 
provides for a protracted organization campaign culminating in a secret 
representation vote conducted by the National Labor Relations Board 
(NLRB). Even if the union can show clear evidence that it has signed upa 
vast majority of employees as members, the employer is not required to 
bargain with the union. Rather, the employer can insist that the NLRB 
conduct a secret representational vote after a certification campaign. 
This practice allows the employer to participate in the election campaign 
against the union in an effort to influence employees about the pros and 
cons of collective bargaining. The result of this practice has been 
described in these terms: 


The NLRA [National Labor Relations Act] gives an American employer 
ample time and opportunity to chill its employees’ incipient impulse towards 
collective action. Because the payoff from illegal coercion is often so great 
in relation to the legal sanctions, the United States has experienced a 
swelling tide of discriminatory discharges and other illegal interference with 
the workers’ right to engage in union activities. Peaceful arbitration under 
the NLRA, the course American unions are told to follow instead of engaging 
in economic self-help, has become almost a blind alley.5° 


The Canadian system has a subtle but crucial distinctive feature. Rather 
than encourage a certification election preceded by a lengthy campaign, 
Canadian law provides for certification based on the results of the 
union’s organizational drive. With the exception of Nova Scotia and 
British Columbia, a union is certified when it presents signed authoriza- 
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tion cards from a majority of the employees as of the date of application 
for certification. In Nova Scotia and British Columbia, there is a quick 
representation vote, held immediately upon receipt of the union’s appli- 
cation for certification. These votes are typically held within three or 
four days after receipt of the application by the board. Unions win about 
80 percent of those votes, without becoming involved in pitched battles 
with employers.>! 

The assumption of the Canadian scheme is that the primary objective 
of the system is to provide a smooth administrative procedure that gets 
the parties to the negotiating table as soon as possible. The willingness of 
the employees to back the union during the bargaining process by going 
on strike is the test of whether the union achieved lasting support during 
the organizational drive. There is no need for a lengthy representational 
campaign, culminating in a secret vote conducted by the board, to 
ensure that employees were serious when they joined the union. The 
U.S. experience shows that the time required for a formal certification 
procedure gives the employer a strong temptation to use illegal coercion 
to influence employees to change their minds.>7 | 

There are other key characteristics in the U.S. labour law regime 
which have contributed to the decline in union density in the United 
States. A major difference between Canadian and American collective 
bargaining law is the relatively weak arsenal of remedial powers against 
violations of the obligation to bargain in good faith that are available to 
the National Labor Relations Board as compared to those available to 
Canadian labour tribunals. The lack of teeth in the NLRB remedial 
mechanisms contributes to the dramatic rise in unfair labour practices 
by employers since the 1950s. Thus, even if a union does win a certifica- 
tion election, its chances of achieving a first contract are only about 
three out of five. The high incidence of employer unfair labour practices 
in the first contract setting has prompted the call for amendments to 
American labour law to provide the NLRB with remedial devices such as 
first contract arbitration, make-whole orders, etc., which have become a 
common feature of the Canadian labour relations legal setting during the 
past decade.*? This comparison of the Canadian and American certifica- 
tion procedures graphically illustrates how labour legislation or simply 
administrative practices can alter and have altered the results of union 
organizational efforts dramatically in the two countries.°4 


Collective Bargaining in the Public Service 

The second major shift in labour law policy during the 1945-75 period 
was the extension of collective bargaining rights to the public sector 
during the late 1960s and early 1970s. When collective bargaining rights 
were granted to the private sector during the 1940s, public servants, 
along with domestics, agricultural workers and professionals, were 
excluded from coverage by the legislation.>> The rationale for denying 
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these rights to public sector workers was that it would be inconsistent 
with the sovereignty of the Crown for these workers to bargain collec- 
tively. According to this theory, to require the government to bargain 
with a trade union representing its employees is incompatible with our 
principles of democracy. A fundamental tenet of this theory of democ- 
racy is the political equality of the individual and the accountability of 
the government to all of the people. If majority rule, as represented at the 
ballot box, is the essence of our system of government, the law should 
not allow special interest groups such as the police or hospital workers to 
bring collective strategic pressure on the elected representatives con- 
cerning the inherently political judgment of the allocation of the govern- 
ment’s budget. Rather, these public employees should make their wishes 
felt at election time, not through the additional economic lever of union 
representation.>© 

This thesis of the incompatibility of public sector collective bargaining 
and the sovereignty of government remains the policy support for the 
type of collective representation available to the majority of U.S. public 
servants. For example, U.S. federal civil servants have the right to 
bargain about some items that affect their employment setting, but not 
about the key issues of wages and hours of work, which are unilaterally 
set each year by the president in tandem with Congress. At the same 
time, U.S. civil service unions do exert considerable influence over the 
rate of adjustment of their wages. As members of the Federal Employees 
Pay Council, the unions have direct input in the recommendations made 
to the president about pay adjustments for civil servants. The Federal 
Pay Comparability Act requires the government to adjust federal pay 
rates to keep them in line with rates paid in comparable jobs in the 
private sector. If the unions are dissatisfied with the presidential pay 
award, they can operate at the political level by lobbying Congress to 
override the president’s decision and legislate a more generous 
increase.>’ 

By the mid-1960s, Canadian public servants were unwilling to tolerate 
a take-it-or-leave-it type of bargaining relationship with the employer 
and increasingly demanded some meaningful role in setting the terms 
and conditions of their employment. The gains made by New York City 
teachers following a highly publicized strike in 1961 spurred public 
employees in Canada to abandon the consultation model of representa- 
tion they had used since World War II. A huge arbitration award won by 
Ottawa nurses in 1968 heightened interest in collective bargaining among 
hospital workers throughout Ontario. The general climate of social 
change that characterized the 1960s, the civil rights movement, campus 
militance, and the anti—Vietnam War protests all contributed to the 
growing appetite among public sector workers for more control over 
their terms and conditions of employment. 

The rapid political change in the Quiet Revolution in Quebec included 
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the extension of collective bargaining rights to Quebec’s public sector 
workers in 1965. The impact of this breakthrough for Quebec public 
servants was felt throughout Canada. Employees of the federal govern- 
ment working in Quebec, who were involved in the politicization process 
sweeping the Quebec working class, intensified their own efforts to 
achieve similar collective bargaining rights from their employer. Astute 
political lobbying by federal employee organizations persuaded the 
newly elected Liberal government of Lester Pearson to introduce collec- 
tive bargaining rights to the federal civil service. The Public Service Staff 
Relations Act was passed and became the touchstone for provincial 
public service collective bargaining law reform during the next decade.>® 

Collective bargaining had been enjoyed by quasi—public sector work- 
ers employed by municipalities and Crown corporations for decades. 
The obvious mechanism for public service workers to protect them- 
selves from unfair and arbitrary treatment in their place of employment 
was through collective bargaining. The theory that the right of collective 
bargaining for public servants was incompatible with the sovereignty of 
the state was never disproved, rather it was simply overtaken by other 
political and social events and abandoned by the policy makers. 

The focus of attention shifted to what precise shape collective bar- 
gaining should take. Unlike the situation in private sector collective 
bargaining, the various Canadian jurisdictions vary widely in collective 
bargaining legal systems that apply to public servants. Some jurisdic- 
tions have simply covered the public sector in labour law for general 
application, others have passed a special statute for certain government 
employees although along private sector lines. Some jurisdictions limit 
the items for which public sector unions may bargain, some have the 
right to strike, others provide for binding arbitration to resolve a bargain- 
ing impasse. The federal government, as well as the New Brunswick and 
B.C. governments, have given some of their public sector unions the 
choice of whether to strike or to seek arbitration as the means of 
resolving bargaining disputes. 

What is evident in these developments is that when these changes 
occurred they did not attract much partisan debate. Most of these 
statutes were passed with all-party support. The principle that public 
sector employees should have rights to bargain collectively similar to 
those in the private sector seemed almost self-evident. The major debate 
was about the techniques that would be available to the public sector to 
resolve impasses. The key issue is whether public sector bargaining is 
subject to the same competitive market discipline as the private sector. 
The debate continues almost 20 years later. 

No attempt will be made here to catalogue the various arguments that 
have been offered on both sides of this debate. The important thing for 
the purpose of this paper is to assess the significance and impact of the 
decision to extend the right to bargain collectively to such a sizable 
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portion of the work force. What is particularly noteworthy about this 
dramatic spread of collective bargaining to the public sector is that the 
policy makers were most concerned about prohibiting or controlling 
work stoppages in the public service. The focus of the law was to provide 
the mechanisms that would try to fit the public sector into the model of 
free collective bargaining that had operated successfully in the private 
sector for more than 20 years. For example, if the right to strike was to be 
curtailed, how could the dynamics of the collective bargaining process 
be duplicated? What would be the downside risk in going to arbitration 
to settle a new collective agreement? Canadian labour policy’s preoc- 
cupation with controlling the use of economic weapons through legal 
mechanisms was again the focus of attention rather than the impact that 
collective bargaining would have on labour-management relations or the 
public purse. 

The experience with collective bargaining in the public service over 
the last 15 years has caused most governments to doubt the wisdom of 
the decision to grant the rights of industrial citizenship to this sector of 
an economy. Conventional wisdom, especially among many econo- 
mists, is that the government and its employees do not resemble the 
private sector because they are immune from the discipline of the 
market. The impact of a work stoppage on a public sector worker in the 
form of lost wages is similar to the impact on his private sector counter- 
part. The major difference between the two sectors is the special nature 
of the public employer. Whereas in the private sector, the costs of 
agreeing or disagreeing with union demands are assessed in terms of how 
labour costs or continued production will affect the employer’s competi- 
tive position and market share, these pressures do not exist to the same 
degree in the public sector where the service provided may be monopo- 
lized by the government. Moreover, the impact of a public sector work 
stoppage is more likely to be felt by the public, which is denied a service 
not readily available from another source. The costs of agreeing or 
disagreeing with public sector union demands are more affected by 
political concerns. Bargaining is thus a more politicized process, with 
both sides more likely to use the media to present their cases directly to 
the public. As a result of these factors, public consciousness of the 
details of the dispute and the public’s frustration with the inconvenience 
caused by a denial of services tends to be far higher than for most private 
sector bargaining disputes. 

While these characteristics of public sector bargaining do not seem to 
have been anticipated and considered when collective bargaining rights 
were extended to the public sector, the negative effects of this law reform 
became painfully acute in the mid-1970s. During this period Canada 
experienced a relatively high level of inflation as a result of the con- 
fluence of two primary sources: a rapid rise in the cost of imported 
energy and food, and high wage settlements, many of which occurred in 
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the private sector. The combination of these two inflationary influences 
produced a rate of inflation that the federal government decided was 
unacceptable in the Canadian economy. Consequently, in October 1975 
Parliament moved to enact sweeping wage and price control legislation. 
Although it is inaccurate and unfair to blame the system of public sector 
bargaining alone for the rate of inflation in Canada, it seems that public 
sector unions have never regained the public’s favour since the 
tumultuous years of labour unrest in the mid-1970s.°? When the control 
period ended in 1978, there were many calls for some kind of permanent 
wage control mechanisms for public sector workers. The next section 
will briefly trace the events which led to controls and assess the validity 
of these calls to turn back the clock to the days before public sector 
collective bargaining. 


The Anti-Inflation Act, 1975-78 


The special significance of this period for this study is that it represents 
the first time in this century that the federal government in peacetime 
moved to deny previously won collective bargaining rights to Canadian 
workers, except for isolated examples when the government had passed 
legislation to end strikes, as noted above. The imposition of wage and 
price controls by law illustrates the government’s lack of confidence in 
the process and results of the collective bargaining system as it was then 
operating. More specifically, the Anti-Inflation Act reflected the federal 
government’s concern that the wage-setting mechanisms then at work in 
the Canadian collective bargaining system would not react quickly 
enough to work in tandem with fiscal and monetary policy in order to 
reduce the rate of wage and price increases. What were the factors that 
caused the federal government to pass wage and price controls and the 
provincial governments to agree to similar restraints on their public 
service? 

During the period 1968-72, the rate of private sector compensation 
exceeded that of the public sector. Yet the inflation rate in Canada 
exceeded 10 percent in 1973 and the increase in private sector earnings 
lagged by nearly 6 percent. From 1971 to 1973, labour’s share of the gross 
national income dropped from 75 to 69 percent. These trends produced a 
concerted drive by Canadian workers for wage increases to recoup their 
lost purchasing power, culminating in the 20 percent average annual 
increases gained by workers in mid-1975. No longer was inflation solely 
the product of international currents of supply and demand. It was now 
being fed by the inflationary expectations of the domestic actors in the 
Canadian economy. While the wage push was led initially by private 
sector unions, during the period 1973-76 the rate of wage increases won 
by public sector unions exceeded that achieved by the private sector. 

These inflationary wage increases attained by the public sector unions 
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in 1975 fanned public sentiment in favour of permanent wage controls for 
public sector workers. In my opinion, the experience in the mid-1970s 
was a special historical case that does not support the view that full 
collective bargaining rights should be denied to public sector employees. 
A number of factors contributed to the large public sector increases of 
1975. First, public sector bargaining was a new experience for both 
governments and unions. Employees had great expectations of their 
union leaders, particularly since they were falling behind the private 
sector. The public was leery about possible shutdown in services that 
had never been subject to a strike. Consequently there was popular 
support for early settlements at any cost without regard to long-term 
economic impact. Second, during the same time frame, there was a 
dramatic increase in government revenues from a growing economy. 
Unsophisticated negotiators on the government side seemed to live 
under the illusion that they were cutting up an ever-expanding revenue 
pie. In addition, the management structure in the public sector was 
characterized by a bewildering fragmentation of authority in the man- 
agement hierarchy, with responsibility generally divided or shared and 
formal responsibility often differing from actual responsibility. More- 
over, public sector funding arrangements under which employers 
received funding from a number of sources, each seeking to influence the 
way the money was spent, complicated the collective bargaining effort of 
management. The confluence of these influences produced the inflation- 
ary settlements of the mid-1970s. 

I am persuaded that these conditions are not inherent, congenital 
defects of the system but rather are signs of adolescence, the growing 
pains of collective bargaining between governments and their 
employees. No doubt these developments would also have taken place 
in the private sector when new bargaining relationships were formed.® 
It takes time for the parties to get to know each other, to probe their 
relative strengths and weaknesses, identify their key areas of concern, 
and work out the frame of reference within which their adversarial 
relationship will be conducted. However, once these parameters are set, 
once the parties have worked together over a sufficient period of time, 
the relationship matures and realistic, competitive settlements are 
reached more easily. It should not be surprising that the public sector 
wage increases fell behind those in the private sector during the late 
1970s and early 1980s. 

The key factors that contributed to the inflationary wage settlements 
and unenviable strike record of the mid-1970s in Canada were double- 
digit inflation and, in its first year, the federal wage control program. The 
effect of these circumstances was to destroy the necessary comparisons 
which negotiators need to set the contract limits of new collective 
agreements. Traditional wage relativities — the so-called pecking 
orders in the economy — were disguised by the huge settlements 
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reached in various public and private bargaining relationships. As 
labour’s share of the gross national income fell in the early 1970s, union 
leaders were hard pressed to deliver a wage settlement that would 
protect their members against rapidly rising inflation. Often this led to 
strikes if the employer balked at his rising labour costs, particularly if he 
could not easily pass them on to his customers in the form of higher 
prices. 

The Anti-Inflation Act aggravated the picture in its initial year of 
operation. The control program did not freeze wages but rather set a 
yearly base wage increase percentage (e.g., 10 percent in 1975), with 
variations on these increases to take into account factors such as histor- 
ical relationships with other bargaining units which had settled prior to 
the enactment of the program. During the first year of the program, 
administration of these wage guidelines seemed erratic. For example, 
the Anti-Inflation Board (AIB) allowed wage increases of 17 percent in 
the pulp industry of British Columbia on the basis of a historical rela- 
tionship with the forest industry which had settled only days before the 
Anti-Inflation Act was proclaimed. The same increase was denied to 
Alcan smelter workers in Kitimat, despite the fact that its wage structure 
had always been based on the agreement with the other main employer in 
that town, the Eurocan pulp mill. A senseless work stoppage protesting 
this decision was the unfortunate aftermath. 

In these circumstances, aggravated when decisions from the AIB were 
sparsely worded and delayed, negotiators during 1975 lost sight of the 
limits of reasonable settlements, and strikes were inevitable. However, 
after the turbulent first year of the Anti-Inflation Act, the pecking order 
was restored, settlements uniformly matched the maximum allowable 
increase in the control program and work stoppage figures plummeted as 
employees refused to go to the wall for non-monetary items in their 
agreements. 

The significance of the anti-inflation period for purposes of an under- 
standing of the role of law in labour relations can be assessed from 
several angles. The dominant concern of Canadian labour law policy 
during this century has been to avoid or control work stoppages, and the 
focus has been on the bargaining process, in particular the cost to the 
public if the parties do not agree. Canadian labour law sought to control 
the organization and bargaining process while allowing the parties to 
exercise free choice concerning the contents of their agreement. The 
Anti-Inflation Act represented a radical departure in policy since it was 
directed not at what happens when negotiations fail, but at what happens 
when they succeed. What is the acceptable price that we can pay for 
labour peace? The reaction of the law was to regulate directly the key 
item in the collective agreement, which is the compensation package. 
Government policy now directly challenged the concepts of free collec- 
tive bargaining and self-government by the parties concerning the terms 
and conditions of employment. 
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I would not argue that as a matter of principle the government should 
have left employers and unions alone and let the marketplace determine 
the level of compensation increases and the resultant impact on the 
Canadian monetary system. For several years, the federal government 
had attempted to influence the parties to exercise some voluntary 
restraints On wage increases and prices. Only when these attempts 
proved futile did the federal government use compulsory controls. 

It is interesting to point out that Japan experienced a much higher rate 
of inflation after the 1973 oil shock. This dramatic increase in the cost of 
living in Japan was also reflected in wage increases in the 30 to 35 percent 
range across its unionized sector. Yet there was no government interven- 
tion into the Japanese collective bargaining process. There were no wage 
and price controls imposed. The lines of communication between gov- 
ernment, big business and labour were strengthened, not severed, as 
they collaborated on what needed to be done to maintain industrial 
peace. Within two years Japan’s economy was back to normal. What a 
contrast to the mess that followed the unilateral intervention of the 
Canadian government into the collective bargaining system.°®! 

When the Anti-Inflation Act was enacted, both labour and management 
opposed it and continued their opposition and/or calls for an early end to 
the controls until they expired in 1978. One significant fallout of the 
program was the withdrawal of the Canadian Labour Congress (CLC) 
from the rudimentary form of consultation in which it had previously 
been engaged with the government. Lines of communication established 
between government and labour through institutions such as the Eco- 
nomic Council of Canada were extinguished and have only recently been 
rekindled. 

While the Anti-Inflation Act did not meet its stated objectives, the AIB 
program did exert an important restraining influence on the Canadian 
inflation rate. So much of the Canadian economy is affected by interna- 
tional commodity prices, foreign exchange rates and other external 
influences on our price levels that a domestic legal program cannot by 
itself control the cost of living in this country. Recent econometric 
studies have concluded that in the absence of any foreign-induced price 
shocks, the AIB would likely have lowered the actual Canadian inflation 
rate to 5 percent, close to its 4 percent target.°* Economists agree that 
the AIB reduced the rate of wage inflation by approximately 2.5 to 
4 percent per annum. Nor was there any outburst of wage inflation when 
controls were lifted in 1978. The fact that wages seem to have been 
controlled more easily than prices does not necessarily mean that the 
control program was inequitable. A better gauge appears to be how the 
program distributed the burden of restraint across the entire spectrum of 
domestic income of Canadians, 1.e., including the earnings of both union 
and non-union employees, professional fees, rents, dividends, profits of 
big or small business, and capital gains. On this scale, it appears that 
unionized workers did relatively well compared to professionals, super- 
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visory staff, and middle management. Why? Because the program was 
explicitly redistributive in the sense that it put a maximum cap of $2,400 
on annual increases in personal income. However, one has to ask 
whether an anti-inflation program is the proper vehicle to attack the 
degree of income differentials in our economy.® 

Although the program did lower the negotiating target or contract 
zone in the collective bargaining sphere, this result was achieved only 
after a great shock to the collective bargaining system. During the first 
year of controls, 1976, Canada finally surpassed Italy by having the 
highest person-days lost through strikes in the Western industrialized 
world. Perhaps this hemorrhaging in the system was inevitable since 
massive income controls were a novel peacetime experience, and it took 
time for the parties to understand and adjust to the program. The 
exclusion of deferred compensation from the scope of the program, 
whereby all wage gains negotiated prior to the imposition of controls 
were immune, caused a great deal of the trouble since it created huge 
wage disparities for comparable groups of employees.®* The program 
attempted to avoid these wage disparities by allowing for exceptions to 
the statutory wage ceilings on the basis of an “historical relationship.” 
However, this concept proved to be too vague to give adequate guidance 
to negotiators in the real world of Canadian industrial relations. 

As Canada moved from the second to the third year of the anti- 
inflation program, the guidelines as interpreted by the administrators 
became clearer and the labour unrest, at least as displayed in work 
stoppages, dropped dramatically. But the memories of the turmoil in 
labour relations from the mid-1970s did not subside. The wage hysteria in 
contract settlements in 1974-75 and the industrial chaos in 1975-76 
which culminated in the National Day of Protest and earned Canada the 
reputation as the nation with the worst strike record in the Western 
industrialized world, caused many people to call for a full-scale rethink- 
ing of our collective bargaining system. Sweeping changes were called 
for. These ranged from the denial of the right to strike and/or wage 
controls for the public sector, to co-determination, tripartism, or quality- 
of-working-life programs as alternatives to our adversarial model of 
collective bargaining. Arthurs summed up the sentiment at that time: 


Wage levels, we all know, have been constrained by the government’s anti- 
inflation program. One can concede that the program was adopted and 
administered unfairly and insensitively, or insist that it was the best that 
could be done in response to the national crisis of inflation. One can predict 
that the AIB will be abolished outright within the foreseeable future, or one 
can foresee a post-controls, transitional period. But one cannot seriously 
imagine that we will return forever to the golden age of pre-control inno- 
cence. We have eaten the fruit of knowledge and left the garden of free 
collective bargaining. Things will never be the same again. 

We are clearly moving in the long run to some kind of national incomes 
policy. . . .6 
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This feeling of gloom about the viability of our collective bargaining 
system has subsided. The call for wholesale changes to. the system was 
replaced by piecemeal legal efforts to cure some of the tangible flaws in 
the existing model.®© Worries about a post-control inflationary wage 
bubble proved unfounded. The collective bargaining system survived 
and functioned reasonably well. But when the second oil shock of the 
decade started the inflationary spiral in 1979 which culminated in the 
deep recession of 1982-83, the major legacy of the turmoil of the 
mid-1970s became clear. Although Canadian governments would allow 
the private sector to engage in collective bargaining relatively free from 
government regulation, no such leeway would be given public sector 
workers. They would be subjected to legislated wage restraints, either in 
the form of a wage freeze or wage guidelines, with the right to strike 
either extinguished or the incentive to strike removed. 

In summary, the impact of the Anti-Inflation Act has been quite pro- 
found on the Canadian industrial relations system.®’ One suspects that 
the legacy of the act could not have been anticipated by the federal 
government in October 1975. Would the government that enacted collec- 
tive bargaining legislation in the hope of maintaining industrial peace 
have imposed the guidelines with the knowledge that it would cause the 
industrial relations havoc of 1975-76? 

One unfortunate legacy of the program is that it generated a break- 
down in the lines of communication and consultation that had existed 
between the federal government and the CLC. While the calls for tripar- 
tism rang out as a response to the labour relations chaos in 1975, the 
structure in which this dialogue could have been conducted was severed. 
Indeed the CLC spearheaded a constitutional challenge to the program 
which resulted in a reaffirmation by the Supreme Court of the limited 
role of Parliament in creating a national industrial relations policy. The 
Supreme Court was willing to uphold the federal Anti-Inflation Act only 
as a response to an “emergency” or “‘crisis.”’®8 The majority of judges 
firmly indicated that Ottawa would have no such legal authority if 
controls were to become an enduring or even a periodic feature of our 
economic landscape. So, while Ottawa won the immediate constitu- 
tional battle in the case, it lost the crucial jurisdictional war. The ironical 
aftermath of all these legal wrangles was that the CLC’s victory in this 
case effectively barred the federal government from directing a national 
industrial relations strategy. Yet for many years the CLC had sought a 
form of tripartite consultation with the government and business leaders 
that would shape such a national policy. Both sides appeared to lose the 
case. 

The biggest loser may be the model of free collective bargaining that 
had emerged from World War II. In the future, frontal attacks on the 
system in the form of wage control legislation might prove hard to resist. 
The sense of responsibility and autonomy that the industrial citizens in 
our collective bargaining system enjoyed for 30 years had now been 
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undermined. Big business and big labour were made aware that they no 
longer operate in a private world of self-government. Public values 
would take precedence over private values in the economy. Collective 
bargaining would now be more consciously integrated by government 
regulation into the wider system of social policies. 


Mid-Contract Dispute Resolution 


Thus far this study has concentrated on the development of public law in 
the collective bargaining system, i.e., the statutory and common law 
components of labour law. To understand the role of law in labour 
relations, it is also important to analyze private contractual law and the 
mechanisms developed to enforce this law. It is in this area that most 
workers are directly affected by law, not only inits application to them as 
employees covered by contractual benefits and obligations, but also in 
their participation in the democratic rule-making process and the private 
judicial process. In short, the exercise of self-government is experienced 
most directly by workers in their participation in the negotiation and 
application of the collective agreement. This exercise of participatory 
democracy may be the most important virtue of the collective bargaining 
process in our society. An understanding of the extent to which the law 
has contributed to this participation in the process of self-rule provides 
useful lessons on the use of law as an instrument of social policy. 

As mentioned earlier, the Canadian collective bargaining model is 
unique to the extent that it prohibits mid-contract work stoppages and 
requires grievance arbitration, or other peaceful methods, to resolve 
mid-contract disputes concerning the interpretation and application of 
the collective agreement. 

Why would arbitration be selected as the alternative to the use of 
economic power as a means of enforcing one’s interpretation of an 
agreement? The labour relations community rejected other forms of 
adjudication such as that practised in the courts because it was believed 
that arbitration had the advantage of being speedy, informal and inex- 
pensive. Procedural informality and the lack of legalistic jargon in the 
arbitration process allowed the parties to participate fully in their private 
dispute resolution process. Employees were frustrated and intimidated 
by formal judicial proceedings, whereas at arbitration, a worker could 
tell his own story in his own way to a labour adjudicator who was familiar 
with the law of the shop and the problems of that industry. The full 
participation of the parties in this informal process contributed to the 
carthartic value of arbitration. Whatever the outcome of the case, the 
grievor had the satisfaction of speaking his mind and having the 
arbitrator and his employer listen to his story. 

Grievance arbitration has existed as the primary forum of labour 
dispute resolution since the 1940s. By the 1970s the ideal model of 
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arbitration — a cheap, quick and easy-going forum — had become a 
thing of the past in many bargaining relationships. The time taken to 
resolve grievances left the parties dissatisfied, confused and frustrated, 
regardless of whether they won or lost the case. One commentator 
summed up the litany of complaints about arbitration in these terms: 


The formal negotiations and grievance arbitration processes no longer are 
the effective “problem solving” and flexible instruments that scholars of an 
earlier generation believed them to be. Grievance arbitration is unduly 
legalistic, slow, cumbersome, expensive, and conservative. It is less a 
vehicle for developing a “common law of the shop,” and adjusting the 
contract to fit unexpected circumstances, than a procedure for transferring 
income from workers and their employers to arbitrators and labour lawyers.®? 


There is no doubt that there has been a tremendous growth in the number 
of labour lawyers and arbitrators in Canada in the last decade. Yet there 
is no sinister conspiracy of lawyers and arbitrators to snatch the arbitra- 
tion process away from the industrial relations community. It is unfair to 
blame lawyers for causing the arbitration system to fall into disrepute. 

The arbitration process is no different from the court system in the 
sense that both are awash in a sea of litigation. Perhaps this is partly 
because too much is asked of the arbitration process. Tasks are now 
assigned to an arbitrator that the parties and the community should be 
able to solve in other ways. For example, discipline problems such as 
absenteeism, alcoholism and aggression, which may be rooted in aliena- 
tion from work, are adjudicated under the amorphous phrase “‘just 
cause.” Job security claims, which are a function of demographic, 
educational, environmental, technological and economic forces, have 
recently been issues in the majority of arbitrations. 7° 

Collective agreements have become more complex and comprehen- 
sive; the labour-management relationship has increasingly become the 
object of public law regulation. Consequently the parties now seek 
arbitrators who have broad experience and expertise in a variety of legal 
regimes. Thus, the favoured arbitrators are lawyers with skills which are 
in great demand and who may command correspondingly big fees. For 
decades, arbitration awards have been recorded in specialized report 
series, have spawned major texts on the law of the collective agreement 
and have attracted frequent media attention. With so much riding on the 
outcome of a case, one side feels the need for outside assistance and 
hires a lawyer. Not to be outgunned, the other party follows suit. The 
result of these trends is that grievance arbitration has become a highly 
professionalized and specialized form of litigation. 

The object of going to arbitration is to win, and the side that is unhappy 
with the arbitrator’s reasons may seek recourse through judicial review. 
Canadian judges operate under a legalistic, formal conception of how the 
arbitration process is supposed to operate, and they have been quick to 
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impose their views on arbitrators who have strayed from this model. 
Consequently, arbitrators have become increasingly reluctant to con- 
duct the type of free-wheeling hearings that characterized the early days 
of grievance arbitration, and many innovative attempts by arbitrators to 
provide workable solutions to industrial relations problems died on the 
cross of judicial intervention. 

The result of the confluence of these various streams of developments 
was that the virtues of arbitration, which in theory qualified it as the 
preferred system of dispute resolution, were no longer exhibited in 
operation. By the early 1970s, the industrial relations community, disil- 
lusioned with the reality of grievance arbitration, was anxious for signifi- 
cant legislative reform to assuage the desire in some quarters for work 
stoppages to enforce contract rights. 

The legislatures have responded to these calls by implementing vari- 
ous measures to preserve and promote the grievance arbitration process 
as a realistic alternative to wildcat strikes. Some jurisdictions simply 
reworded privative clauses to limit judicial review. The British Columbia 
government took the major step of providing a comprehensive statutory 
framework for grievance arbitration in Part VI of the Labour Code. 

The most important ingredients of the B.C. Labour Code’s reform of 
the grievance arbitration process were the statutory mandate and 
remedial authority to be exercised by arbitrators and the role of the 
Labour Relations Board in the grievance resolution process. 

In many respects, the B.C. Labour Code simply reversed earlier 
decisions of the Supreme Court of Canada that had imposed a truncated 
version of grievance arbitration on the parties. No longer were 
arbitrators viewed as simply the official readers of the contract. Rather, 
they were viewed as important instruments of a public policy designed to 
avoid mid-contract strikes. For this reason the statute provided them 
with all the remedial authority to make final and binding awards. 

The Labour Relations Board became involved in the grievance pro- 
cess in two ways. First, the board replaced the court as the primary 
vehicle for reviewing arbitration awards. To date, the board has shown 
restraint in its exercise of its review authority. It has avoided the urge to 
substitute its own views about the proper interpretation of the facts, 
contractual terms, and the common law of the collective agreement. 
Awards are vacated only when there has been a denial of a fair hearing or 
when the arbitrator has acted in a manner inconsistent with the provi- 
sions of the Labour Code. As a consequence, the arbitration process in 
British Columbia has become far less formal and the fact-finding process 
has become much more thorough than in arbitrations conducted in other 
jurisdictions.7! 

Yet the conventional arbitration process in British Columbia as well as 
the rest of Canada still does not provide the speedy, inexpensive relief 
that was believed possible when the legislatures commended it to the 
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parties as an alternative to mid-contract work stoppages. Conventional 
arbitration is not necessary for many mid-contract disputes that do not 
involve significant legal issues of interpretation. Many grievances 
involve only one grievor and simple issues of fact. Conventional arbitra- 
tion is a legal overkill for these types of disputes. For this reason, the 
B.C. Labour Code and the Ontario Labour Relations Act assist the parties 
by providing the services of an industrial relations officer who attempts 
to resolve grievances by mediation or investigation. 72 

In grievance mediation, the officer listens to both sides of the dispute 
and attempts to fashion a settlement. If the parties cannot agree, then the 
process of investigation is initiated. The officer sends a report to the 
Labour Relations Board, which may seek further written submissions 
from the parties before it issues a binding decision, usually without a 
hearing. If, in the board’s opinion, the grievance involves significant issues 
of law then the dispute is referred to conventional private arbitration. 

The advantages of these mechanisms are twofold: first, they do not 
need the legal expertise of lawyers and thus the parties play the domi- 
nant role in resolving their own dispute; and second, because the process 
is quick and free of charge, many grievances which otherwise would 
never go to arbitration because of their relative insignificance to the rest 
of the bargaining unit and the prohibitive cost of arbitration, are now 
disposed of rather than simply dropped or left to fester a resentful, 
alienated worker. The net result is that the public policy of providing a 
viable alternative to mid-contract work stoppages is considerably 
enhanced, at very little cost to the public purse. 

Where the parties do not wish the government to be involved in 
resolving their grievances, private grievance mediation and/or expedited 
arbitration procedures have been developed as alternatives to con- 
ventional arbitration. The advantage of these schemes is that the third 
party neutrals, who usually are named in the agreement, are made 
available on short notice and become intimately familiar with the indus- 
try and personalities of the bargaining relationship. In these circum- 
stances, acting as expedited arbitrators, they can be expected to dis- 
pense justice with dispatch, on the premises, with short reasons but no 
loss in wisdom. As grievance mediators, they can open up new avenues 
of communication that may not have been explored by the parties during 
the grievance procedure. They can suggest alternative bases for settle- 
ment that may not have been canvassed. At the very least they can 
provide the grievors with a forum to voice their complaints in front of 
their bosses and a neutral party, even if there has been no violation of the 
agreement. 

The touchstone of these alternative methods of dispute resolution is 
that they involve the direct participation of the people who must live 
with the outcome. In the formal adjudication process, whether in court 
or in conventional arbitration, the parties often feel alienated because of 
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abstract legal rules or the procedures involved, or because lawyers 
decide and conduct the cases. With these informal techniques the parties 
control the process, the hearing often takes place right at the premises, 
and the outcome is known almost immediately. All these factors contrib- 
ute to the recognition that, if the parties are involved and committed to 
the process, it will work for their mutual benefit. This is responsible 
industrial citizenship in action. 

Moreover, the process is conducted at a small fraction of the cost and 
time that is now the norm in conventional grievance arbitration. In the 
case of grievance mediation, the statistics show a remarkable 80 to 90 
percent settlement rate in avoiding the final step of conventional 
adjudication. A significant benefit of this process is that the parties who 
become accustomed to settling their grievances with the assistance of a 
mediator, often develop a certain frame of mind, a readiness to compro- 
mise, which can be carried over into other joint union-management 
committees dealing with safety, job evaluation, productivity, redun- 
dancy and technological change. In short, the process of grievance 
mediation may make a positive contribution to the parties’ overall 
goals. 73 

What lessons can be learned about the role of law from these develop- 
ments in the mid-contract dispute resolution area of collective bargain- 
ing? Labour and management, like other democratic governments over 
the last 30 years, have become prolific lawmakers in the sense that their 
collective agreements now may run into several hundred pages of 
clauses describing the rights and obligations operating in the workplace. 
To accommodate the demands that this flood of law placed on their 
private judicial system, the parties — sometimes with the assistance of 
government-sponsored mediation or investigation services, or simply 
the provision by government of monetary subsidies for private media- 
tion specialists — have developed new techniques for dispute resolution 
that commend themselves to other areas of our legal system similarily 
awash in lengthy, expensive litigation. The key to the success of these 
new dispute resolution systems is that the parties sincerely want them to 
work. 

At the crest of this new wave of dispute resolution is the process of 
grievance mediation. The dynamic essential for its effective operation is 
the mutual recognition that in most cases it is better to reach an accept- 
able compromise than to produce a winner or loser through binding 
adjudication. This appeal to voluntarism rather than compulsion has met 
with unequivocal success in dispensing with grievances that otherwise 
would choke the conventional arbitration process. The success of the 
law in this area is based onits ability to build on the mutual recognition of 
the parties that a harmonious continuing relationship is more important 
than winning a particular skirmish, and that their common interests are 
more important than their individual interests. 
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We can contrast the success of these forms of legal intervention in the 
collective bargaining system with the effects of the Anti-Inflation Act. In 
the grievance dispute resolution area, the law was used to build from 
within the system. It sought to enhance the long-term relational goals of 
the parties by encouraging compromising attitudes and by recognizing 
mutual interests. The law highlighted the virtues of the collective bar- 
gaining system and promoted responsible industrial citizenship. These 
legal reforms have achieved remarkable success. 

In comparison, the Anti-Inflation Act looks like a massive frontal 
attack on the collective bargaining system of the day. It denied the 
essence of the system, which was freedom to contract collectively and 
the right to self-government in the workplace. The program relied more 
on compulsion rather than on voluntary adherence to national economic 
policy. The parties were not involved in proposing the goals of the statute 
or in designing the mechanisms for administering the program. When 
looked at from this perspective, the Anti-Inflation Act displayed the 
government’s complete lack of confidence in the ability of the parties to 
act as responsible industrial citizens. True to this perception, the parties 
reacted with no regard to their mutual interests nor to the public interest. 
During the first year of the program, Canadians endured the worst record 
of industrial unrest in our history. Surely there is a lesson in the dynam- 
ics and strategy of labour law reform that can be learned from these 
contrasting experiences, which coincidentally both occurred during the 
mid- to late 1970s.74 


The Process of Labour Law Reform 


An important consideration in understanding the role of law in labour 
relations is the extent to which the process of law reform has a bearing on 
the degree of voluntary compliance that is attainable. Laws are not self- 
executing; rather, they describe goals that the private or public law- 
makers want to achieve. In the area of labour-management relations, 
where so many potentially conflicting individual and group interests 
abound, the attainment of legal goals depends upon a positive approach 
to the legislation by all those who are to be governed by it. The lessons of 
the history of labour law reform show that the process used to produce 
the law has a powerful influence on the willingness of the parties to 
subscribe to its dictates. Good lawmaking requires consideration of 
when and how the law should be developed quite apart from the relative 
merits of the substance. 

With respect to the mode of law reform, the president of the B.C. 
Business Council, James Matkin, offered the following advice: 


where significant group rights are in issue in a democratic society it is 
imperative to develop a strategy of participatory reform. Even well founded 
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attempts to regulate the balance of economic power in collective bargaining 
law may be rendered ineffective and unsuccessful by a unilateral process of 
reform, rather than by any lack of merit in the reform itself.75 


The experience of labour law reform in British Columbia illustrates the 
wisdom of Mr. Matkin’s observation. British Columbia’s Essential Ser- 
vice Dispute Act (ESDA) represents the culmination of ten years of 
sporadic, disjointed attention by the legislature to the issues of work 
stoppages in essential services.’© The content of the legislation includes 
an impressive array of mechanisms to avoid or control work stoppages. 
There are provisions for cooling-off periods, an essential service advis- 
ory commission, as well as the availability of fact-finding processes, and 
final offer selection and statutory guidelines for arbitrators to be used in 
conventional interest arbitration. Yet the incremental process by which 
this statute was developed totally alienated the trade union movement 
from using these devices to resolve essential service disputes. The 
policy of the B.C. Federation of Labour is that its affiliate unions should 
boycott any proceedings under the act. 

How did this unhappy state of affairs come about? The first version of 
essential service legislation introduced in British Columbia was the 
Mediation Commission Act (MCA) of 1968.7’ Under the terms of this 
statute the Mediation Commission would conduct hearings into labour 
disputes determined by the cabinet to be contrary to the “public interest 
and welfare.” The commission would then make binding decisions as to 
the terms and conditions of the new collective agreement. 

Quite apart from the merits of the sweeping changes in the collective 
bargaining system contemplated in the statute, the government intro- 
duced it into the legislature without any warning or consultation with the 
labour movement. Not surprisingly, the trade union movement mounted 
an immediate campaign to condemn the bill and its “punitive anti-labour, 
Nazi, Fascist” policies. The Federation of Labour organized a protest 
march on the legislature, created a “Defeat Bill 33” fund, and ultimately 
boycotted hearings before the commission and defied its orders. 
Ultimately, the failure of the MCA contributed to the defeat of the Social 
Credit government in the 1972 provincial election. The important point of 
this experience for our purposes is that the government, by failing to 
consult with the union movement about the details of its legislative 
agenda, alienated the unions and lost their support. 

Unfortunately, this lesson was not taken to heart by subsequent New 
Democratic Party and Social Credit governments in the development of 
later versions of essential service dispute legislation. When the Labour 
Code was enacted in 1974 there was no standing specialized legislation to 
deal with work stoppages. Health service, police and fire-fighter unions 
were given the option of seeking arbitration or else going on strike to 
break a bargaining impasse. 
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In August 1974, the fire fighters in the lower mainland of British 
Columbia went on strike and refused to perform any fire-fighting duties. 
The government was forced to call the legislature back from summer 
recess and passed the Essential Services Continuation Act which ordered 
the firemen back to work and forced them into a new bargaining struc- 
ture consisting of a council of trade unions. In addition, the bill amended 
the Labour Code by authorizing the cabinet to impose a 21-day cooling- 
off period during which strikes and lockouts were prohibited.’® This ad 
hoc legislative response to the dispute was considered to be unfair since 
it changed the rules in the middle of the game. Yet the government was to 
use this same crude legislative tool in the next four years to end disputes 
in the hospital industry, provincial railways, ferries and education sys- 
tem, as well as a major province-wide shutdown in the forest, food and 
trucking industry. On each occasion a new ingredient in the arsenal of 
remedies to avoid the harmful effects of the denial of essential services 
during a work stoppage was added to the legislation. For example, the 
Labour Relations Board was given power to designate services, facilities 
and employees as essential and order them to perform these services 
during a strike to avoid “immediate and serious danger to life, health or 
safety.”’ Ninety-day cooling-off periods could be ordered by cabinet 
when additional mediation and fact-finding help were provided. 

The problem with each of these pieces of legislation lay not in the 
merits of the particular device introduced but rather in the fact that each 
of these mechanisms was included in a back-to-work order in a hot 
political situation. In these circumstances, the labour movement per- 
ceived the law as being a reprisal against the labour movement and 
against the targetted union for a bargaining stance taken in a particular 
dispute. Consequently, when the ESDA was introduced in its final form 
after the ferry strike in 1977, the head of the Federation of Labour 
referred to it as a “two-bit” bill, and vowed to lead the labour movement 
in a “secret fight” against it. At their convention a month after the bill 
became law, B.C. Federation of Labour delegates unanimously 
approved a resolution to defy the legislation. 

The history of the ESDA illustrates that an ad hoc, crisis-oriented 
approach to developing a legislative scheme to deal with essential ser- 
vice disputes is sure to fail. Both the NDP and Social Credit governments 
succeeded in alienating to a large extent the parties who are covered by 
the statute. This alienation is largely a product of the failure by the 
government, away from the shadow of a bargaining dispute, to consult 
with the parties and to elicit ideas and recommendations about how to 
avoid economic warfare in essential services. I believe that if the govern- 
ment had involved the parties in a dispassionate law reform process that 
investigated the needs and problems of both sides to essential service 
disputes and allowed them to review the various options and offer 
suggestions about how they could best be implemented, the legislative 
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package would have passed with bilateral support or at least acquies- 
cence. By incorporating these ideas into the ill-timed, highly politicized 
process of ad hoc back-to-work legislation, these dispute resolution 
mechanisms were doomed. 

The process of evolution of the essential service legislation of British 
Columbia is only one example of the need for consultation with the 
parties concerning the design of the legislation to which they are sub- 
jected. The introduction of the Anti-Inflation Act in 1975-76 and the 
recent public sector restraint bills of 1983 in British Columbia show the 
same failure by government to engage in a participatory law reform 
process with labour and management and the predictable alienation of 
the people that the law is trying to influence. ’? The all-time strike record 
of 1976 culminating in the National Day of Protest, and the near prov- 
ince-wide general strike in British Columbia in November 1983 can both 
be viewed as a direct, defiant response by the union movement to the 
government’s unilateral process of labour law reform. 

On what basis can the process of law reform used by the government 
be criticized? Would the unions have opposed these measures in any 
event? In British Columbia there is a stark contrast during this same 
period in the reaction of the labour movement to the introduction of the 
Labour Code in 1974 and the reaction to the ESDA. Similarly, in 1972 and 
1978 there were amendments to the Canada Labour Code and, in 1981, 
amendments to the Ontario Labour Relations Act. In each of these 
instances, the changes to collective bargaining law were controversial 
and received significant publicity. But they did not cause the violent 
reaction that greeted the essential service and “government downsiz- 
ing” legislation in British Columbia, and the federal government’s anti- 
inflation legislation. 

What was the recipe for law reform in these more successful exam- 
ples? In each case the legislation was the subject of considerable discus- 
sion and study before it was introduced. Moreover, the reforms were not 
considered to be political or one-sided. They were part of a package of 
proposals that included some attractive measures responding to the 
needs and concerns of both labour and management. 

The B.C. Labour Code is a good case in point. This complex and 
sweeping revision of the province’s labour law was the product of a year- 
long informal commission of inquiry composed of three neutrals. These 
‘three wise men,” as they were dubbed by the media, set up an office, 
held meetings throughout the province, solicited briefs from all inter- 
ested parties, and travelled across Canada to compare relevant experi- 
ences in other jurisdictions. Through this process the government was 
able to display genuine sensitivity to the interests of the entire industrial 
relations community. Significant improvements to the previous labour 
legislation were incorporated into the new code. The unions’ interests 
were recognized in the code’s explicit endorsement of the value of 
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collective bargaining as the means through which employees could 
participate in the affairs of the workplace and the legal mechanisms 
incorporated into the code to facilitate collective bargaining. The 
employers’ concerns about labour peace, unnecessary work stoppages 
in multi-bargaining unit industries, and secondary picketing were also 
addressed. The NDP government resisted the demands of its primary 
political supporters in the union movement that the new labour law 
should be fashioned through a closed dialogue between the government 
and labour and that the code should tilt the balance in favour of workers’ 
collective power. 

When the final product of this process was unveiled, the code’s cura- 
tive, voluntary, administrative approach to labour relations was 
accepted by both sides. A key ingredient contributing to the positive 
attitude to the code by both management and labour was that they were 
kept informed and were consulted as the ideas in the code evolved. 
There were few surprises in the legislation when it was introduced. Since 
there were improvements for both sides, the code was not perceived to 
be one-sided. Nor were the selections of the personnel to serve on the new 
powerful Labour Relations Board perceived to be partisan or political. 

The amendment process used for the Canada Labour Code and 
Ontario Labour Relations Act displays the same characteristics. The 1972 
Canada Labour Code reflects the recommendations of the Woods Task 
Force studies and reports of the late 1960s. The amendments in 1978 had 
been debated and sifted through the standing labour-management com- 
mittee of the House of Commons. The Ontario amendments included 
something for both management and labour. The employers wanted a 
new provision that would require management’s last offer to be put toa 
vote before employees could lawfully strike. The unions received some 
union security protections in first contract negotiations. In each case, 
the legislative reforms were perceived to be directed at solving industrial 
relations problems rather than paying off political debts by tilting the 
balance in favour of the government’s favoured voter constituency. 

Such an approach is necessary in order to maintain the voluntary 
support of the powerful interest groups that the law is designed to elicit. 
The former chairman of the B.C. Labour Relations Board emphasized 
the need for this approach as follows: 


If the process of labour law reform is perceived to be one-sided and unfair, 
this will have a corrosive effect on the legitimacy of the law it produces; on 
the degree of voluntary acceptance for that law by those whom we are trying 
to control with it. I cannot over-emphasize the importance of this simple 
point. Labour-management relations involves powerful organized bodies on 
each side of the table, engaged in a sharp adversarial struggle about the 
division of the economic pie. The law aims to establish standards and 
institutions which will minimize the harmful impact of such conflict and, 
hopefully, will promote creative and cooperative problem-solving. But the 
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Labour Board which is responsible for enforcing these basic rules of the fray 
has remarkably little naked power with which to coerce a recalcitrant party. 
The Board must ultimately rely on a shared sense that everyone needs such 
a Code even if this means grudging acquiescence in decisions which one 
loses. As long as the spirit of voluntary compliance is widespread in both the 
employer and trade union communities, the Board can deal effectively with 
the occasional defiant part. But if one side is convinced that the law by 
which it is governed is theroughly unfair because of the manner in which it 
was produced, it will not provide tacit support to the Board in the enforce- 
ment of the law in these trouble cases. The example can spread. Guerilla 
warfare may become more the rule than the exception.®° 


The Role of Law in Labour Relations 
Successful Legal Strategies 


I will not attempt to summarize the various sections in this paper, but 
there are some important observations about the role of law in our labour 
relations system that should be highlighted. Having identified these, I 
will attempt to draw some conclusions about what we can expect from 
the law as a tool to solve our labour relations problems. 

The Canadian system is heavily regulated through an elaborate maze 
of contractual, legislative and common law rules, perhaps more regu- 
lated than any other industrialized nation. What impact has the law had 
in this system? I have provided considerable detail to illustrate how 
statutory labour law reform has played a key role in the creation of the 
collective bargaining system that emerged from World War II. Prior to 
this period in our history, the law had been initially antagonistic and then 
neutral to collective bargaining. With the adoption of the principles of 
the Wagner Act into Canadian law in the 1940s, Canadian workers were 
able to use this favourable legal climate to exercise their choice as to 
whether they wanted to bargain collectively. The statistics illustrate that 
our affirmative legal policy toward collective bargaining nurtured a 
remarkable rise in trade union representation in Canada. Refinements on 
the original concepts of the Wagner Act and administrative practices in 
Canadian jurisdictions have resulted in completely different trends in 
Canada and the United States in union density, incidents of unfair labour 
practices by employers during union organization campaigns, and in first 
contract negotiations. 

An important strategy in the success of the Canadian legal policy in 
this area is that the law does not rely solely on legal sanctions or 
prohibitions to deter unlawful behaviour. Rather than use a policy of 
compulsion, the law attempts to take away the incentive to engage in 
unfair labour practices. Why would an employer attempt to intimidate or 
coerce his employees so that they do not exercise their right to engage in 
collective bargaining when the labour relations board has already con- 
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ducted the representation vote, or counted the union cards within days 
of the application for certification? When the board has the remedial 
authority to grant a certification application without a vote if there is 
evidence of unfair labour practices by the employer that has destroyed 
the possibility of determining the real wishes of employees, an employer 
would be foolish to mount an illegal campaign against the organizational 
drive. Similarly, if the board has the remedial power to impose a first 
contract on the parties or to grant make-whole orders, this authority 
removes the incentive that the parties might have to refuse to bargain in 
good faith. Again the strategy is not one of crude deterrence but rather of 
finessing the conceivable gains from engaging in illegal behaviour. In 
comparison to the American setting, the statistics show that this sophis- 
ticated Canadian labour law policy has been highly successful in meeting 
its goals. 

The public interest that prompted most legislative action in Canadian 
collective bargaining law has been to control or avoid work stoppages. 
Canadian law provides for a variety of mechanisms to assist the parties 
in bargaining. It seeks to delay the use of economic weapons, to prohibit 
work stoppages during the term of collective agreements, to require the 
parties to develop peaceful means of interpreting and applying collective 
agreements, and so forth. Although this array of legal mechanisms 
seemed to operate effectively until the mid-1960s, the last 15 years have 
shown a disturbing record of person-hours lost through work stoppages. 
From these crude statistics, it appears that this element of labour law 
policy has failed. Since Canadian law has attempted just about every 
known legal device to avoid work stoppages, one might conclude that 
the law cannot make people agree. Perhaps an inclination to engage in 
economic warfare is simply the price we must pay for having a system 
that gives Canadians the freedom to bargain for their own terms and 
conditions of employment. However, our historic perspective may be 
too narrow when we wring our hands about work stoppages. If, as some 
commentators believe, the strike figures of the 1970s were the result of 
the muscle-flexing of OPEC and the immaturity of the public sector 
bargaining relationship, perhaps we should allow the system to operate 
in other less volatile conditions before we attempt new forays into law 
reform designed to restrain self-government by labour and management. 

The lesson of recent history shows that attempts by governments to 
attack the essence of collective bargaining systems through legal pro- 
hibitions will be met with stiff opposition. Labour laws are not self- 
enforcing. In a sense, voluntary compliance with labour laws must be 
earned. The process of the labour law reform is of critical importance if 
support of the parties for the successful implementation of the law is 
desired. In particular, when the law attempts to limit collective bargain- 
ing rights previously enjoyed, both management and labour should 
participate in the planning and design of the new legal regime. 
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The process of participatory democracy in the development of labour 
relations law is consistent with a major theme in our model of collective 
bargaining. The opportunity for management and labour to engage in 
self-government concerning the terms and conditions of employment is 
perhaps the greatest virtue of that system. Recent efforts to change the 
nature of the mechanisms for dispute resolution in the collective bargain- 
ing sphere have concentrated on this aspect of our labour relations 
system with considerable success. For example, the shift from courts to 
labour relations boards as the forum to resolve economic conflict is 
based on the assumption that an administrative agency has the institu- 
tional flexibility to assist the parties to settle disputes that occur during 
representation campaigns or at the bargaining stage. Similarly, the 
recent success of expedited arbitration and grievance mediation can be 
attributed to the increased involvement of the parties in the design and 
operation of their private dispute resolution process. Government inter- 
vention in the process by providing mediation services and/or monetary 
subsidies for the costs of operating these schemes has been a much more 
successful legal strategy than a policy which relies solely on erecting 
prohibitions against mid-contract work stoppages enforced by court 
injunctions. A legal policy that is directed at assisting the parties to reach 
voluntary settlements rather than at producing winners and losers at 
adjudication is more consistent with the needs of their ongoing rela- 
tionship. 


Labour Law and Technological Change 


These examples of successful applications of labour law reform provide 
useful clues about the potential use of law in solving the key issues of 
labour relations in the remaining years of this century. Of major concern 
to Canadians is the need to modernize our economy to keep in step with 
the high tech revolution and remain competitive in world markets. In this 
respect, the strategy of labour law reform should be consistent with the 
internal energy of self-government that characterizes our collective 
bargaining system. Rather than impose inflexible legal standards, labour 
and management should be encouraged to design their own methods of 
dealing with technological change. Providing incentives and mediation 
assistance so that the parties can make the necessary changes within 
their collective agreements is preferable to contract provisions imposed 
by statute which cannot take into account the uniqueness of different 
industries and the personalities of the bargaining relationships.®! 

An important task of government would be to assist in developing an 
informal dialogue in the industrial relations community about tech- 
nological change. The recently announced creation of the Canadian 
Labour Market and Productivity Centre, funded by government but 
operated by management and labour, is a step in the right direction. 
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Government policy based on encouragement rather than coercion, on 
the recognition that the industrial relations community is populated by 
responsible industrial citizens rather than unruly malcontents, seems 
more conducive to implementing the benefits of technological change 
with the least disruption. Rather than pass more laws to deal with 
technological change, governments can influence behaviour in a positive 
way in the labour relations community by adopting responsible, sen- 
sitive labour relations strategies to deal with their own employees. 
Government can lead best by example. 

From the experience of other industrialized countries, it appears that 
an important ingredient in a formula to provide a peaceful means of 
implementing technological change, and controlling inflation, is the 
recognition by government that the labour movement should play an 
important role in the development of national economic strategy. In 
April 1983 the Australians held a successful National Economic Summit 
Conference for representatives of labour, management and the federal 
government in the House of Commons. The purpose of the conference 
was to create a climate for common understanding of the scale and scope 
of Australia’s economic crisis, to explore policy options and to ensure 
that the whole community appreciated the roles they would have to play 
in coping with the crisis. A broadly based agreement was reached among 
the three groups on some important aspects of economic policy, includ- 
ing an agreed basis for a prices and incomes policy. Machinery was 
established to put the work of the economic summit on a permanent 
basis. For example, an economic planning advisory council was estab- 
lished, with representatives from government, business labour unions, 
farmers and community groups to advise on economic developments 
and provide a forum for community consultation on national economic 
and social strategies. In addition, the parties at the economic summit 
agreed to establish a surveillance mechanism to assess pricing decisions 
made by the strategic price setters in both the public and private sectors. 
Perhaps the most significant general achievement of the economic sum- 
mit was to create wider public understanding of the gravity of Australia’s 
economic situation and the restraints and sacrifices which would have to 
be accepted if Australians were to work together to overcome their 
difficulties.8* Early returns show that the economic summit has had 
significant symbolic value in influencing compromising attitudes in 
labour relations at the grass roots level. 

In Japan, a similar, although less dramatic, high level tripartite consul- 
tation has been carried on for decades on a regular monthly basis 
between the cabinet, the employers’ associations, and the federations of 
unions. Plant unions and management also meet daily on issues involv- 
ing technological change, productivity, health and safety, quality control 
and so forth. These joint consultation mechanisms have eased the rapid 
transformation of Japanese industry to world leadership in technological 
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advances and sophisticated management of the work force. This success 
can be attributed at least partially to the recognition by unions and 
managements that they are partners in the enterprise. The constant goal 
of these consultation mechanisms is to achieve their common interests 
without ignoring their adversarial roles.®? 

The important feature of these examples of successful consultative 
structures is that the governments of those countries have relied less on 
legal intervention and more on leadership and consultation to influence 
behaviour in the industrial relations community. Labour and manage- 
ment have responded in a positive manner to these government ini- 
tiatives. 

I am convinced that the area of greatest need for law reform in the 
Canadian collective bargaining system Is in the private law, the law of the 
collective agreement. To meet the challenges of an increasingly competi- 
tive marketplace, we need to change awkwardly worded seniority 
clauses, rigid job classifications, and other contractual provisions that 
make it difficult to adapt to new technology, to retrain and redeploy 
workers in different jobs. There is a need to move toward more flexible 
wage systems in collective agreements so that these wage-setting mecha- 
nisms can react more quickly to changes in productivity, profitability and 
shifting inflation rates. To achieve this private law reform there must be 
increased awareness of the dimensions of the problems and the options 
available. The parties must recognize that their common interests will be 
enhanced if they can work out mutually acceptable solutions, even 
where these solutions require giving up what has previously been jeal- 
ously guarded as ““managements’ residual rights,” or a worker’s quasi- 
proprietary right to a job based on seniority. In short, the parties must 
move from a defensive posture, wherein their relationship is charac- 
terized by rigid contractual rights, to a more positive, flexible rela- 
tionship built on responsibility, trust and respect. If unions and employ- 
ers do not make steady progress on their own in this direction, they will 
simply force the government to make further incursions into what is left 
of our system of free collective bargaining. 

In the short term, our governments should restrain themselves from 
attempting to introduce more legislation. More effort should be 
expended on improving the industrial relations climate than tilting the 
bargaining advantage in favour of one side or the other.84 


Constitutional Law and Labour Relations 


In the Snider case, the Privy Council decided that under the division of 
powers in Canadian federalism the primary responsibility for legislation 
in collective bargaining is held by the provincial governments. Critics of 
this allocation of responsibility claimed that it made no sense in the age 
of multinational companies and unions for the regulation of labour 
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relations to be conducted by regional governments. Not only would they 
be powerless to control the General Motors and United Auto Workers of 
the world but this structure undermines the ability of the central govern- 
ment to develop national economic policy. 

The events of the past 20 years have silenced many of the opponents of 
our current division of power over collective bargaining. The virtue of 
provincial responsibility over labour relations and federal diversity in 
employment has been the opportunity for the 11 governments to experi- 
ment with innovative refinements to the fairly uniform model of collec- 
tive bargaining law that emerged from the 1940s. Each legislature has 
responded to the particular characteristics of its industries, the different 
complexion of its work force and its trade union allegiance, and the 
nature of its political spectrum. In effect, we have 11 different labour law 
laboratories, each experimenting with various blends of devices to 
regulate the collective bargaining system. If the experiment proves 
successful, it can be adopted in other jurisdictions. If the legal device 
fails to meet its objectives, it can be scrapped without unduly damaging 
the national social fabric. Labour law policy that is appropriate for 
British Columbia or Quebec need not be imposed on Nova Scotia or 
Alberta. The net result of this diversity has been some useful cross- 
fertilization between the provinces which constantly monitor the legis- 
lative and jurisprudential innovations of their neighbours. 

With the inclusion of the Charter of Rights and Freedoms in the 
Canadian Constitution, the regional diversity of collective bargaining 
law may be curtailed. Although it was not obvious from the wording of 
the Charter that it would be relevant to collective bargaining, it has 
already had significant legal impact on labour relations policy. For 
example, the recent decisions by the Ontario Divisional Court in Broad- 
way Manor Nursing Home,® and by the British Columbia Court of 
Appeal in Dolphin Delivery Ltd.,8© have explored the issue of whether the 
Charter’s protection of freedom of association and expression prohibits 
legislative or common law restrictions on the capacity of workers to 
bargain collectively, to strike, and to engage in peaceful picketing. We 
can expect a distinct increase in rights consciousness as judges are asked 
to decide the constitutional validity of union security provisions, wage 
control legislation, privative clauses that limit judicial review, exclusions 
of certain employees from collective bargaining legislation, affirmative 
action programs, and other ingredients of legal policy in the labour 
relations sphere. These decisions will result in a dramatic increase in 
judicial involvement in the development of labour law policy. 

These developments, of course, represent a substantial departure 
from the course of labour law reform in the past 20 years. As discussed 
above, the successful process of labour relations law reform has 
involved the parties in the planning and design of the system. Par- 
ticipatory democracy is the desired strategy if one hopes to achieve 
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voluntary compliance. Law reform initiatives packaged with some 
attractive features for both sides have a greater chance of achieving the 
positive support from the community. Legal directives emanating from 
the judicial branch of government do not carry the same type of legit- 
imacy because the rules and the rule makers are not drawn from the 
labour relations community. 

It is to be hoped that judges will be cautious about upsetting current 
labour policy and sensitive to the unique context of labour relations law. 
The worst situation would be if abstract democratic concepts that oper- 
ate comfortably in the general community are imposed on the labour 
relations community where they make no practical sense in industrial 
relations terms. The ironic feature of the Charter is that the constitu- 
tional authority to regulate national labour relations policy that was 
denied to the federal government as a result of the Snider case has now 
been handed to another central institution, the Supreme Court of 
Canada. It would be unfortunate if the inherently undemocratic process 
of judicial decision making were to impose a constitutional straitjacket 
on the development of labour law policy at the regional level. Canadians 
would lose the recently identified virtue of our diversified federal system 
of labour relations law. 


The Value of Collective Bargaining 


Throughout this paper I have been describing and analyzing the role that 
law has played in our collective bargaining system. My thesis is that the 
law operates most effectively when it enhances the opportunities for the 
parties to exercise their rights of self-government as responsible indus- 
trial citizens. Of course, the larger issue is whether the whole institution 
of collective bargaining is good public policy. If we are unsure about the 
answer to this question, why are we expending so much effort trying to 
make it work? It is not the function of this paper to discuss this larger 
issue in any detail. But I would like to offer some concluding remarks 
about the value of collective bargaining because any analysis of collec- 
tive bargaining law should be conducted with a clear understanding of 
what the institution means for our society. 

The traditional defence of collective bargaining is that it introduces a 
form of democratic participation by workers in designing the rule of law 
that affects them most directly, i.e., the terms and conditions of their 
employment. Commentators refer to this impact of collective bargaining 
as the “union voice effect.”” The involvement of workers in this process 
of self-rule enhances their dignity as people and as such entitles the 
institution of collective bargaining to positive encouragement from the 
law. If Canadians believe that self-determination and self-discipline are 
important values, then they cannot be neutral about the type of eco- 
nomic democracy that collective bargaining promotes in the workplace. 
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Collective bargaining is thus intrinsically valuable as an exercise of self- 
government. Rather than simply accepting what the employer offers, 
workers take their destiny into their own hands, decide what conditions 
they want and then actively pursue those objectives, with all the risks 
that this may entail.8’ 

Although economists have recognized the positive value of the “union 
voice effect,” they have traditionally posed two significant theoretical 
objections to collective bargaining. The first objection is that unions act 
as a cartel in the economy, controlling the supply of labour in order to 
raise wages to levels that exceed what they would normally be in a 
competitive labour market. This ‘““monopoly wage effect” of unionism 
establishes an artificially high price for unionized workers which results 
in misallocations of capital and labour in both the unionized and non- 
union sectors of the economy. The net result of this process is to 
decrease productive capacity and thus reduce the total wealth and 
income generated in the economy.®8 

The second objection to collective bargaining focusses on the dis- 
tributive consequences of unionism. The concern here flows from the 
recognition that the wage gains achieved by unionized workers are a 
function of their power in the labour market, rather than their current 
income, needs or productivity. A wage-setting mechanism based solely 
on market power may have harmful effects on less powerful segments of 
the work force. These less fortunate workers may suffer a decline in the 
real value of their earnings if the higher wages for the more powerful 
segments of the work force come out of their pockets rather than from 
capital’s share of the economic pie.®? 

These two traditional objections to collective bargaining now seem to 
be largely unfounded. Collective bargaining can be defended on 
empirically verifiable economic grounds.?° Recent econometric 
research indicates that employees who work under collective agree- 
ments may be more productive than workers in non-union settings.?! 
The wages and standardizing thrust of collective bargaining tends to 
reduce inequality in income distribution within the plant, within similar 
industries, across the labour market and between racial groups.?” These 
egalitarian effects seem to outweigh any incremental inequality that 
might stem from the union—non-union wage differential.?? 

In summary, collective bargaining has provided workers with the 
opportunity to engage in a democratic process within which they can 
speak with a collective voice about the features of their jobs that are of 
greatest concern to them. In addition, collective bargaining has resulted 
in a more egalitarian distribution of income in our society. In view of the 
benefits that this institution has provided to our society, legislators and 
judges who are responsible for charting the future course of labour law 
reform should be looking for ways to preserve and improve rather than 
dismantle our system of collective bargaining. 
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pp. 349-50. 


In fact, the recent Swidinsky and Wilton study (supra, note 57) reached the following 
conclusions about the inflationary impact of public sector bargaining in Canada over 
the past 15 years: 

Based on our review of the existing literature and analysis of recent wage 

settlements data, we would draw the following three conclusions concerning 

public sector wage compensation: 

(1) Over the 1967-83 time period, on average public sector wage rate increases 
have been Jower than wage rate increases in the private sector. 

(2) The economic structure of wage settlements in the public sector (excluding 
arbitrated settlements) is not dissimilar from the structure of wage settle- 
ments in the private sector. In particular, there is no clear empirical evi- 
dence that public sector wage rate increases have been /ess responsive to 
labour market conditions than wage changes in the private sector. 

(3) There is no empirical evidence that public sector wage settlements will, in 
general, spill over into the private sector and permeate throughout the 
entire economy. Any wage spillovers from the public sector would appear to 
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be quite limited in nature, confined to specific urban areas and certain 
occupations. There is no empirical support for the proposition that one 
large public sector wage settlement, say for seaway workers or Toronto 
teachers, will affect wage settlements throughout the entire private sector. 


We should not be surprised that the unionization of the public sector would tend to 
cause unusually high settlements in the nascent stages of collective bargaining. As in 
any other newly organized sector, in the short term, unionization of public employees 
will create a wage differential between union and non-union workers. These wage 
differentials will remain stable over time. However, during the period in which these 
differentials are being established, percentage increases in the newly unionized firms 
are usually higher than settlements in comparable bargaining situations elsewhere. 

Swidinsky and Wilton, supra, note 57, have isolated another inflationary feature of 
public sector collective bargaining which does not exist in the private sector, i.e., the 
higher incidence of public sector wage settlements reached through binding arbitra- 
tion. The Swidinsky and Wilton analysis of the 15 years of public sector bargaining in 
Canada reveals: 


Public sector wage settlements reached through binding arbitration have been 
much more inflationary and perversely related to labour market conditions... . 
On the other hand, a comparison of the estimated wage equation for public sector 
settlements reached by direct bargaining compared to all private sector wage 
settlements (in Table IV) reveals that “bargained” public sector wage settle- 
ments are characterized by less catch-up (.51 compared to .64), much greater 
sensitivity to labour market conditions (5.88 compared to .74)... . 
These findings are instructive about one potential adverse consequence of removing 
the right to strike in the public sector and substituting binding interest arbitration as 
the preferred method of settling wages. 
See also Weiler, supra, note 24, pp. 61-62, 260-63, 279-86. 


One explanation for the ability of the Japanese industrial relations system to adapt 
quickly to international inflationary forces without the need for government interven- 
tion is the flexible wage system in Japanese collective agreements and the yearly 
adjustments in base wage levels that occurs during the annual Spring Labour Offensive 
(Shunto). For a description of how these features work, see J.M. Weiler, ‘““The Japanese 
Labour Relations System: Lessons for Canada,” in Labour-Management Co-opera- 
tion in Canada, volume 15 of the research studies prepared for the Royal Commission 
on the Economic Union and Development Prospects for Canada (University of 
Toronto Press, 1985). For an analysis of the implications for Canadian public policy of 
flexible wage systems and yearly wage adjustments, see W. Craig Riddell, ““The 
Responsiveness of Wage Settlements in Canada and Economic Policy” (1983), 9 
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. D.A. Wilton, “An Evaluation of Wage and Price Controls in Canada’”’ (1984), 10 


Canadian Public Policy 167, concludes at p. 172: 


While the AIB was the beneficiary of a very large favourable price shock in 1976 
(which lowered the actual inflation rate by more than 3 percent over what it 
would have been), an equally large unfavourable price shock in 1977-78 almost 
completely obliterated all of the AIB’s success on the wage front. Instead of 
exiting from controls with a 5 percent inflation rate, these large unfavourable 
price shocks in 1977-78 pushed the inflation rate back up to 9 percent and 
inflation expectations continued to hold in the 8 to 10 percent range. 


P.C. Weiler, ‘““New Horizons for Canadian Labour Law” in Meredith Memorial Lec- 
tures (1980), New Developments in Federal and Provincial Labour Law, (Richard 
DeBoo, 1981), p. 9. 


The failure of the AIB to control deferred wage increases in existing longterm contracts 
also served to substantially delay the impact of the controls on wage inflation. As 
Wilton, supra, note 62, remarks at p. 173: 


If all workers were immediately brought under wage controls (by abrogating 
existing wage contracts which contained inflationary deferred wage increments), 
any built-in inflation momentum would have been reversed and there would have 
been no tendency for the rate of price inflation to continue to rise during the first 
year of controls. 
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Inflation Act was that the wage setting mechanisms in the Canadian collective bargain- 
ing process were too sluggish in responding to the federal government’s concurrent 
monetary and fiscal initiatives in the effort to control inflation. During the three year 
period of the Anti-Inflation Act the combination of these three macroeconomic 
devices managed to accomplish a deceleration in wage and inflation and a moderation 
of price inflation in Canada. We can contrast this three-pronged attack on inflation with 
the strategy that the government used to attack the record inflation levels of the early 
1980s. In the latter case, the government used severe monetary and moderate fiscal 
restraint and no wage and profit control program, except in the case of statutory public 
sector wage restraint. While this program managed to bring down the inflation rate, it 
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The Use of Legislation 
to Control Labour Relations: 
The Quebec Experience 


FERNAND MORIN 
CLAUDINE LECLERC 


Introduction 


It is well known that legislators intervene frequently in the labour area. 
The proliferation of labour laws, the difficulty in establishing con- 
cordances among them, and particularly their inaccessibility are also 
commonplace. The contemporary legislator can no longer deal with 
labour in the manner of the civilists of the last century, as if it were 
simply a commodity supplied by a lessor. The labour of employees, the 
conditions in which it is performed, and the socio-economic context are 
changing so rapidly that constant readjustment of sights is required. 
These changes have become more apparent since World War II, that is, 
since Quebec’s entry into the industrial age. What exactly is known 
about the various approaches taken by the legislator and, particularly, 
about the foundations and the agents of this legislative development, and 
its implications? There is certainly no ready satisfactory response to 
such a vast, complex question. We shall attempt, however, to seek a 
partial answer, as limited and fragmentary as it may be. 

Legislative intervention as it applies to labour and the resulting rela- 
tionships is a vital planning component in contemporary industrial 
society and the society of tomorrow. Labour relations, in the broad sense 
of the term, encompass numerous relationships between the contrib- 
utors of capital, their many screening agencies and suppliers on one 
side, and producers of goods and services on the other. The rules 
governing these relationships, by their very purpose, are of great impor- 
tance socially, economically and politically. Moreover, the content and 
genesis of these rules may reveal certain trends in political developments 
that government in our society may experience in the coming decades. 
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In one way, legislation, particularly labour legislation having strong 
economic implications, may be regarded as a trophy that is not always 
handed out to the same winners, since the political and economic 
situation may at times favour one interest group more than another. It is 
difficult to believe or presume, however, that the legislator can remain 
insensitive to pressure from such groups and can or must remain neutral, 
objective and impartial. Whatever the case, the effect of this legislation 
is not always to favour all subjects in the same manner. Thus it may be of 
interest to identify the winner or winners of recent labour legislation. 
This might be difficult, so changeable is the distribution of roles and 
functions in the field of labour relations. Such research would require 
that a number of new facts be taken into account. 


¢ The state is not only a policeman and peacekeeper on the socio- 
economic front, but is also a sponsor and guarantor for innumerable 
enterprises, and has itself become a contractor and an employer. 

¢ Employers are often managers, distinct from owners or shareholders 
of enterprises; the latter are able to maintain their anonymity by acting 
through trustees. Among these shareholders are many Quebec gov- 
ernment agencies (Société générale de financement, Quebec Deposit 
and Investment Fund, etc.) and unions (pension fund managers, the 
Quebec Federation of Labour’s Fonds de solidarité, etc.). 

¢« Union federations, which are responsible for defending the socio- 
economic interests of employees, can no longer limit themselves to 
short-term action and must accept or be subject to medium-term 
policies. They may on occasion participate in developing and achiev- 
ing these policies. As an example, union federation representatives 
take part in managing major portfolios of the Quebec Deposit and 
Investment Fund, and investments are made on behalf of the general 
population and employees (pension plans, construction industry 
social benefit plans, capitalization of workmen’s compensation, etc.). 


Without extending the trophy metaphor to interest groups benefiting 
most from this legislation, the broad thrust of labour legislation in the 
past 44 years may help us understand the influence exerted on it by 
economic and political events. From there, we may extrapolate to future 
directions, or rather directions that are desirable or plausible. We might 
better understand whether labour laws are only recycling instruments in 
a liberal or neoliberal system, or whether they can initiate more radical 
reform. We will not reply directly to this key issue; it will remain the 
basis of all the other questions that we will attempt to answer. 

In a liberal system (one of free enterprise, competition, and equality of 
agents before the law), the parties to collective labour relations, as in any 
other economic relationship, should be able to negotiate and make 
contracts freely. The state should enact only essential laws, and the 
activity of economic agents should respond rather to economic laws. 
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The logic of the system and experience suggest that this freedom varies 
inversely with the intensity and complexity of state law. In sum, an ideal 
liberal regime presupposes minimal legislative intervention in labour 
relations. In this sense we say that the legislator’s “silence” has not been 
neutral. The more the legislator intervenes in labour relations, the more 
these relations occur as a function of the rules set down by law, but not 
necessarily in conformity with their objectives. It is inadvisable, how- 
ever, to place law and economic freedom in complete opposition, since 
in several respects the former is a result of the latter, or contains it. An 
analysis of the use made of labour legislation may be useful not only as a 
critique of the past, but particularly as a guide to the present situation, 
which in the end paves the way for tomorrow’s society. 

Labour laws enacted in the last 44 years have quite decidedly been 
influenced by their political and socio-economic context. Whereas pol- 
itics and the economy are in a state of constant change and sometimes 
experience sharp jolts, each law, in its content, style, and sanctions, 
evokes, like a photograph, the surroundings in which it originated and 
the effect being sought at that time. Thus studying a law enables us to 
understand the use made of it in its political or economic context. 
Legislative texts, which appear neutral and static, themselves influence 
the behaviour of economic agents, since the agents act or react in part in 
terms of these rules. Like thought, which may be constrained, limited, 
or ossified, or by contrast, stimulating and exciting, depending on the 
choice of words used to express it, legislation, too, through its structure, 
wording and relevance, may either detract from or improve the quality of 
labour relations. If words have a definite power over thought in this way, 
the same may be true of the power of legislation over human conduct. 
While the law guides human activity or provokes reaction, its effects are 
not always those sought by the legislator. 

With these general considerations and reservations as a starting point, 
we propose to sound out some of the uses that have been made of the law 
to contain labour relations. Can this system absorb the shock of the 
inevitable changes in production processes, and hence in labour pro- 
cesses, that will be experienced in the coming years? The nature of 
labour, the workplace, working hours, pace of work, and control mecha- 
nisms will be vastly different in the new computerized society. Not only 
may the meaning of work be radically altered, but the role of workers as 
well. Their participation may be more “social” and less economic. 
Thanks to automation and microprocessors, occupational activity may 
become more autonomous; the provision of work will translate, in law, 
into an obligation of end, rather than one of means, as is the case today. 

Every indication is that systems of individual and collective labour 
relations will be turned upside down, if not totally changed, by the new 
technological revolution. If new legislation was needed to adapt to the 
needs of industrial society, we will no doubt require just as much radical 
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reform, and even abandonment of present laws, in order to adapt to the 
post-industrial age. Beyond futurology, the very concepts of “‘subordi- 
nate work” and its direct counterpart, “wages,” may be called into 
question in the near future. These concepts, however, are the two legal 
and economic pillars of contemporary labour relations and law. Hence, 
the very specifications of the present legal structure might be reviewed in 
order to determine which parts need to be overhauled. For these rea- 
sons, we propose a retrospective view of the use of legislation in labour, 
to anticipate its role in the final years of the 20th century. Although we 
cannot directly answer the new and unprecedented issues now being 
raised, analysis of the present situation should enable us to take better 
advantage of our collective experience. 


Approach 


From what angle should we examine the labour-related legislative out- 
put of the past 44 years, in order to assess the use made of it? We are 
constrained by the limits of our resources to select a straightforward 
approach. It is our intention first to list the body of labour legislation, so 
as to highlight: 


¢ labour and manpower legislation addressing the facts or the situation 
of labour or the workplace; 

¢ legislation dealing principally with labour relations, that is, individual 
or collective relations between parties in the course of or by reason of 
work; 

¢ legislation concerning state intervention, in all its forms, in labour 
conflicts or to decree working conditions; 

¢ legislation focussing on the state as employer, including the public and 
parapublic sectors. 


This inventory will provide us with quantitative data. However, prepar- 
ing a simple, detached labelling and numbering of texts is not enough in 
itself. Laws are not a mere matter of chance, or the emanation of abstract 
views maintained by a few legal scholars. Rather, they are the legislator’s 
response to problems and conflicts encountered or to numerous pro- 
posals, requests or demands from various pressure groups. They reveal 
the legislator’s conception of labour, the role of the state, and the 
function of the law in this field. This is what we shall attempt to discover, 
or at least begin to discover. To this end, our study is divided into three 
sections: 
1. a quantitative and qualitative assessment of the legislative output; 
2. a study of the agents who may have participated in, demanded or 
caused the drafting of this legislation; 
3. an analysis of the effects sought by the legislation and the effects 
actually achieved. 
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The combination of these three approaches should permit a better 
understanding of the role and function of labour legislation, the limits to 
its use and the risks of its misuse. It will also enable us to anticipate its 
future use, depending on the particular tenets one upholds or on changes 
in the economic and political situation. Such a review must first place the 
laws in their historical context, that is, relate them to the preceding era: 
data from this prior period will serve as a sort of prologue. In the second 
section, we will make a summary synthesis of legislative production 
during the 44 years, and in the last section we will establish a relationship 
between what the parties to labour relations have asked for, what politi- 
cal parties have offered, and what was obtained, intentionally or other- 
wise, beyond the intent and the letter of the law. 

Clearly, the reader will find in this study only partial answers to the 
fateful question of the use that has been made or might be made of labour 
legislation. It is our intention to pursue and to complement this research. 
It is equally desirable that other studies be undertaken to show whether 
use of legislation is different in other provinces of Canada or in other 
countries. 


Historical Context 


We will restate succinctly some of the basic data, in order to place in 
context the legislative output from 1940 to 1984. The legislation was 
drafted in accordance with and in reaction to the social, political and 
economic situation of the period, and particularly in accordance with 
views on legislation held at the time. 

First, we may observe that while the tree of labour law is highly 
sensitive to the winds of social, political and economic change, its trunk 
of general law seems so firmly rooted as to have remained nearly 
imperturbable. Thus, the general rules of civil and penal law governing 
such matters as property, accession, profit, and free trade and competi- 
tion have not fundamentally changed or been altered by the advent of 
new rules of labour law. For example, labour legislation has not imposed 
a new definition of enterprise, or overturned the status of employer or 
employee. Previous legislative intervention, particularly from 1900 to 
1944, was modest in scope, specific and in all cases fragmentary. 

During the first half of the 20th century, labour legislation appeared 
mainly as a set of particular rules, adjustments or exceptions to general 
rules. One need only read certain provisions of the Criminal Code 
(ss. 380, 382, etc.) to observe the approach of exception and adjustment 
of rules making union activity legal and guaranteeing free exercise of the 
right of association for the collective defence of common interests. The 
situation in civil law is similar to that of penal law. First, the dogma 
relating to the freedom to make contracts and the intrinsic qualities of 
contracts, a product of the exercise of this freedom by equal citizens, are 
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such that it was believed that there was no reason to govern in any 
particular way the hiring of one’s personal services (s. 1670); this twin 
basis reveals, on a strictly legal level, the dimension and exceptional 
character of labour legislation that was enacted during the first half of the 
20th century. We need only cite a number of titles of labour acts of the 
time in order to illustrate this narrow approach: 


¢ An Act to Exempt from Seizure One-half of the Wages of Laborers (S.Q. 
1881, c. 18); 

¢ The Quebec Factories Act, 1885 (S.Q. 1885, c. 32); 

¢ The Quebec Trade Disputes’ Act (S.Q. 1901, c. 31); 

¢ An Act Respecting the Responsibility for Accidents Suffered by Workmen 
in the Course of their Work, and the Compensation for the Injuries 
Resulting Therefrom (S.Q. 1909, c. 66). 


The case-by-case, ““eye-dropper” use of legislation gained its justifica- 
tion from the economic and political dogma of the time: economic laws 
(of supply and demand, free competition, etc.) and the broad rules of law 
were adequate, except in situations that had ostensibly become intoler- 
able. Non-intervention in labour relations, except when absolutely nec- 
essary to stop certain excesses, most certainly favoured employers. The 
state as policeman, by ensuring the orderly movement of goods and 
persons over sturdy, unobstructed economic roads, permitted the 
growth of a particular type of labour relation, authoritarian on the part of 
job creators. In this sense the absence of direct intervention, we believe, 
produced a beneficial effect for free enterprise. It was abuse of the 
system and the difficult realization of the inadequacy of the rules, won 
piecemeal through pressure (as shown by the history of the trade union 
movement), that forced the state to intervene increasingly in labour 
relations and gradually modify the nature and even the intensity of the 
approach used. To back up these assertions, we will review the major 
legislation enacted during this period, dividing the acts into two catego- 
ries — “immediate protection” acts and “service” acts:! 


“Immediate Protection” Acts 


These are acts to remedy abuses or provide measures of immediate or 

emergency protection for employees. 

1881: An Act to Exempt from Seizure One-half of the Wages of Laborers 
(S.Q. 1881, c. 18): one-half of laborers’ wages exempt from sei- 
ZL: 

1885: Quebec Factories Act (S.Q. 1885, c. 32): Inspection of industrial 
establishments to ensure protection of the public; minimum ages 
for workers; hours of work, etc. 
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1894: 


1907: 


1909: 


1910: 


191: 


1918: 


1919: 


1926: 


1931: 


1933 


1934: 


1940: 


Quebec Industrial Establishments Act (S.Q. 1894, c. 30): Minimum 
age for workers raised from 12 to 13 for boys, remains at 14 for 
girls. 

An Act Respecting the Observance of Sunday (S.Q. 1907, c. 42): 
Prohibition of certain commercial or industrial activities on Sun- 
day, “except in cases of necessity or urgency.” 

An Act Respecting the Responsibility for Accidents Suffered by 
Workmen in the Course of their Work, and the Compensation for the 
Injuries Resulting Therefrom (S.Q. 1909, c. 66): Compensation by 
head of enterprise to victims of accidents occurring by reason of 
or in the course of their work. Amount of compensation is set by 
agreement between the parties, or by judgment. 

An Act Respecting the Establishment of Employment Bureaus for 
Workmen (S.Q. 1910, c. 19): Establishment of employment 
bureaus for workmen. 

An Act Relating to the Retention of a Portion of Laborers’ Wages for 
Purposes of Insurance (S.Q. 1915, c. 71): Employer is prohibited 
from making any deduction from employees’ wages for purposes 
of accident insurance. 

An Act to Provide for One Day of Rest Each Week for Employees in 
Certain Industries (S.Q. 1918, c. 53): Provides one day of rest per 
week for employees in hotels, restaurants and clubs. 

The Women’s Minimum Wage Act (S.Q. 1919, c. 11): Commission 
appointed to set minimum wage for women. 

Workmen’s Compensation Act, 1926 (S.Q. 1926, c. 32): Replaces 
the Act Respecting the Responsibility for Accidents Suffered by 
Workmen in the Course of Their Work, and the Compensation for the 
Injuries Resulting Therefrom and the Act Relating to the Retention 
of a Portion of Laborers’ Wages for Purposes of Insurance. 
Workmen’s Compensation Act, 1931 (S.Q. 1930-31, c. 100): 
“Employers. . . shall be liable individually to pay the compensa- 
tion.” 

An Act Respecting the Limiting of Working Hours (S.Q. 1933, c. 
40): “.... a better distribution of labour ... by offering to a 
greater number of workmen, who ask no more than to work, an 
opportunity to do so;...” 

An Act Respecting Forest Operations and Woodsmen (S.Q. 1934, c. 
22): Sets conditions of employment for woodsmen. Supervisory 
commission called the Quebec Forest Operations Commissions 
set up to establish and ensure minimum wages and reasonable 
working conditions for woodsmen. 

Minimum Wage Act (S.Q. 1940, c. 39): Repeals and replaces the 
Fair Wage Act (S.Q. 1937, c. 50); Minimum Wage Commission 
replaces the Fair Wage Board. 
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“Service” Acts 


This list includes acts that facilitate or permit collective action as an 

indirect means of protection for workers, or that take account of collec- 

tive bodies already in place. | 

1901: Quebec Trade Disputes’ Act (S.Q. 1901, c. 31): Prevention and 
settlement of labour conflicts through voluntary recourse to a 
conciliation and arbitration mechanism. 

1921: The Municipal Strike and Lock-out Act (S.Q. 1921, c. 46): Com- 
pulsory conciliation and arbitration procedure in the public utilities. 

1924: An Act Respecting Professional Syndicates (S.Q. 1924, c. 112): 
Incorporation of associations of employees. 

1931: An Act Respecting the Department of Labour (S.Q. 1930, c. 19): 
Creation of Department of Labour. 

1932: Industrial Disputes Investigation Act (S.Q. 1932, c. 46): application 
of the federal Industrial Disputes Investigation Act, 1907 (S.C. 
1907, c. 20, amended by S.C. 1925, c. 14), to industrial disputes 
exclusively within Quebec’s jurisdiction. 

1934: An Act Respecting the Extension of Collective Labour Agreements 
(S.Q. 1934, c. 56): Enables application of a collective agreement 
to be extended to an entire economic sector. 

1939: An Act Respecting the Arbitrating of Disputes Between Certain 
Charitable Institutions and Their Employees (S.Q. 1939, c. 60): 
Strikes prohibited in charitable institutions, and arbitration of 
disputes. 

1940: AnAct Establishing the Superior Labour Council (S.Q. 1940, c. 37): 
Creation of a consultative organization for the study of social 
questions. 

This brief review of major legislative measures up to 1940 enables us to 
make six observations preparatory to a study of the subsequent period. 

The acts, because of their diversity and respective limits, do not seem 
to have resulted from any overall plan or program or any consistent 
thought. They represent only specific legislative solutions to predeter- 
mined or specified problems or difficulties. 

Some of these legislative interventions (the 1881, 1909 and 1919 acts) 
have a highly limited purpose, and only gradually were the scope and 
beneficiary population broadened. There is no better illustration of this 
point than the distant origin of the Act Respecting Labour Standards and 
the Act Respecting Occupational Health and Safety (for the former, see 
acts of 1918 and 1919; for the latter, acts of 1885, 1894 and 1909). 

The social and economic situation of the 1930s left a direct imprint on 
several of these legislative interventions, particularly on the 1933 act to 
achieve a better distribution of working hours among a greater number of 
workers and the 1934 act whereby the state intervened more directly to 
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provide more protection for workers in forest operations (large number 
of workers, proliferation of subcontractors, isolation, etc.). 

The present system of “no-fault” liability in occupational accidents 
was adopted in several stages: acts of 1909, 1915, 1926 and finally 1931, 
with the Workmen’s Compensation Act (S.Q., 1930-31, c. 100), in which 
employers became individually liable. 

Conciliation and arbitration were only services provided by the state 
for the parties to a labour dispute, to the extent that they agreed to use 
those services. Agents of the state remained in the firm’s front lobby, so 
to speak, and entered only when they were invited. 

Three acts in particular, those of 1924, 1934 and 1940, because of the 
European origin of their sources, indicate the centres of influence in 
Quebec at that time: 


¢ The 1924 Act Respecting Professional Syndicates was a Quebec com- 
bination of two French laws: an 1884 act respecting the right of 
association, and a 1919 act concerning collective agreements. 

¢ The 1934 Act Respecting the Extension of Collective Labour Agreements 
is also of European origin: the authors of the bill were inspired by 
publications of the International Labour Office, the Italian corpora- 
tions act, and the Weimar Republic decree adopted in 1918.4 

¢ The Superior Labour Council was created following a recommenda- 
tion by the study commission formed in 1937; the 1940 Quebec Act was 
inspired to a great degree by the experience of France and Belgium, 
where such joint advisory bodies had existed since 1881. 


In that period of classic economic liberalism, the state seems to have 
followed the laissez-faire approach in labour relations as well. It was 
believed that the conduct of collective labour relations should be left 
strictly to the parties involved: the employer remained free to bargain 
with the union representing his workers and was only morally bound by 
the collective agreement thus concluded (a “gentlemen’s agreement’’): 


Thus, before 1943, labour !aw in Canada consisted largely of legislation and 
judicial decision governing the legality of strikes, picketing and boycotts, 
their purpose and their range. Such collective agreements as were made 
through voluntary or economically-induced negotiations had no legal force 
of their own. The Courts in Canada, following in this respect as in many 
others, the Courts in Great Britain, treated collective agreements as merely 
‘“‘sentlemen’s agreements”, available for the purpose of establishing by 
reference the terms of individual contracts of employment, but not them- 
selves binding in law either upon the employer or the trade union which were 
parties to them.4 


This was a simple transposition to the collective level of the civilist 
dogma on the freedom to conclude agreements, in which the contract set 
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down the law for the parties to it. Thus it was taught that the state should 
do nothing more than facilitate meetings between employer and union, 
and that these two would subsequently be able to reach acceptable 
satisfactory arrangements by themselves. William Lyon Mackenzie 
King counselled this policy and practised it himself with American as 
well as Canadian industrialists.° Such an approach was certainly no 
herald of the compulsory arbitration of grievances and preventive concil- 
iation common fifty years later. 

On an individual level, the state adopted a more protectionist 
approach, following the British model. This is how A.E. Grauer sum- 
marized for the Royal Commission on Dominion-Provincial Relations 
the growth of labour legislation in England: 


The rapidly growing industrial system soon became so complicated both in 
its social and economic implications that unrestricted competition seemed 
certain to lead to chaos. In the long run it was in the interests of the employer 
as well as the employee for the state to set limits to free competition where 
social interests were involved. 

In 1824—25, the right to form unions was legally recognized and this added 
a powerful factor to the agitation for labour legislation. With the advent of 
the ““new model” or craft unionism after the middle of the century, trade 
unionism soon became strong enough to have weight politically and was 
able to broaden the field of state intervention and to accelerate the tempo of 
labour legislation. The scope of such legislation widened from sentimental 
protection of the weakest workers to practically the whole field of relations 
between the employer and the employee. With the formation of the Labour 
Party, the unions had a direct voice in Parliament and were in a position to 
bring pressure for improved working conditions on a wide front.® 


Later in his study, Grauer shows the close relation between adoption of 
labour legislation and the economic situation: 


Since the Great War, the Great Depression has been the chief stimulus to 
labour legislation and social insurance. The note sounded has not been so 
much the ideal of social justice as political and even financial expediency. 
For instance, the shorter working week was favoured in unexpected quar- 
ters not because it would give the workers more leisure and possibilities fora 
fuller life but because it would spread work . . .” 


Grauer draws another, highly revealing conclusion regarding one of the 
effects of industrialization, anonymity of the worker: 


But with the growth of industrialization and urbanization, the lack of the 
restraining influence of the old local conscience made legislation for all 
workers necessary.® 


In 1955, Maitre Jean H. Gagné gave the following description of the 
situation to another commission of inquiry: 


It was a time when relations between employers and employees were tend- 
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ing to lose their individual character. The worker’s condition, generally 
speaking, was hardly enviable. Conflicts had arisen or were looming over 
the horizon. The trade union movement, in full expansion, had to struggle 
against a stiffening of management resolve. Remedies had to be found to 
these new problems. And so was created one of the essential tasks of 
successive governments of the Province of Quebec in the period from 1900 
to 1953.9 [Translation] 


On the same topic, the Privy Council’s Task Force on Labour Relations 
described the role of state law, instead and in place of economic laws, in 
these terms: 


Thus the force of law was put behind what were considered to be minimum 
standards of pay and working conditions. Politically determined criteria of 
equity were substituted for the terms of employment that would have been 
produced by unrestrained market forces. Government thereupon became 
party to the employment relationship. !9 


Beginning in the 1940s, a number of economic, social, political and 
cultural factors profoundly altered the background, often in sudden jolts 
and at an accelerated rate. Thus, the pragmatic approach of the legislator 
is used even further, leaving very little room for planned, coherent 
intervention. It is clear then that labour legislation was not the fruit of 
research and extended consultation with the parties involved. A radical 
change in the model should be noted, however. In the context of eco- 
nomic recovery and the war effort, Canada was inspired increasingly by 
North American formulas, derived somewhat from Roosevelt’s New 
Deal in the United States. 

A simple review of some of the statistics reveals that Quebec, like the 
other major provinces in Canada, experienced considerable changes 
both structurally and in the economic climate. By way of information, 
Tables 2-1 to 2-4 illustrate certain major trends of change in Quebec for 
the period under study (1940-84). 

Although the data are simple and limited, these four tables enable the 
reader better to situate the social, political and economic context in 
which labour legislation enacted since 1940 must be placed and to note 
the prodigious leap forward in that period. To better illustrate the point, 
let us refer to two “whereas” clauses from the Minimum Wage Act of 
1940, which depict clearly the high social purpose attributed to such 
labour legislation: 


Whereas social justice requires the regulating of labour whenever the eco- 
nomic situation involves unjust conditions for the employee; 

Whereas the tolerating of the forced acceptance of insufficient remunera- 
tion is to fail to take into account the dignity of work and the necessities of an 
employee and his family;!! 


It is understandable that labour legislation was seen as a set of rules of 
law to protect the working class, the purpose of which was to govern 
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TABLE 2-1 Changes in Employment by Major Economic Activity 
Sector in Quebec, 1961-81 


Sector 1961 1966 1971 1976 1981 
(percent) 

Primary 12.9 Die fae 5.0 4.8 

Secondary 33.7 35.6 31.4 29.9 26.4 

Tertiary 51.4 Beye. 61.1 65.1 68.8 


Source: Statistics Canada data. 
Note: Losses in the primary sector (—8.1%) and secondary sector (—9.5%) over the 
twenty-year period were picked up by the tertiary sector (+ 17.4%). 


TABLE 2-2 Active Population in Quebec, 1946-83 


Unemployment Activity Active 
Rate Rate Unemployment Employment Population 

Year (%) (%) (000s) (000s) (000s) 
1946 4.0 53.6 54 13283 1,337 
1951 29 53.9 42 1,420 1,462 
1956 2.0 Doe 80 15335 1,615 
1961 hy: 52.8 169 1,652 1,820 
1966 4.7 54.3 100 2,016 2,116 
1971 8.2 54.9 197 eos 2,394 
1976 8.7 58.3 233 2,456 2,689 
1981 10.4 61.2 ont 2,685 2,996 
1982 13.8 Shy, 407 2,540 2,947 
1983 14.0 60.4 427 2,642 3,069 


Source: Statistics Canada data. 

Note: The activity rate for men has declined noticeably (from 85.7% in 1946 to 74.5% in 
1983), while the rate for women rose from 22.2% in 1946 to 47.1% in 1983. To better 
understand the data, it should be recalled that the female active population grew by 
62% from 1971 to 1983, while the active population of men grew by only 12% in the 
same period. 


relations between employers and workers, and more generally to 
improve the social condition of workers.!'* Social, political and eco- 
nomic change from 1940 to 1984 has noticeably altered this concept of a 
“good law.” True, present problems are different from those of the 
1940s — youth unemployment in the 15—24 age group, part-time work, 
growing influx of women into the labour market, stagnant unionization, 
aging of the active population, etc. The number of labour laws enacted 
since 1940 is quite large, and the diversity of problems encountered 
during this period of industrialization enables the phenomenon to be 
explained. This is the purpose of the following section. 


Labour Legislation Since 1940 


It is our intention to present, in a summary and even schematic fashion, 
labour legislation enacted in Quebec since 1940. To avoid becoming 
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TABLE 2-4 Overall Rate of Unionization in Quebec, 1946-81 


Percentage 
Year Union Membership of Active Population 
1946 208,546 15.6 
1951 239,800 16.4 
1956 316,682 19.6 
1961 3535300 19.4 
1966 514,606 24.3 
1971 692-073 pa 
1976 846,619 ois 
1981 880,199 29.4 


Source: Dictionnaire canadien des relations du travail, Statistics Canada, Catalogue 


71-202, pp. 654-55. 


sidetracked in a mass of detail, this review of the legislation will be in two 
stages. We will first look at what was in fact produced in the course of the 
past 44 years, that is, the number of laws passed and their breakdown 
under different headings. We will subsequently present a brief analysis 
of the content of these laws, divided into four categories. 


One hundred and twelve laws were passed between 1940 and 1984. The 


table in Appendix A provides the references for these laws and allows 
the following observations to be made: 


There are only 9 years out of the 44 in which the Quebec National 
Assembly did not enact labour legislation. The nine silent years all fall 
between 1942 and 1966. With the exception of one year, 1942, all the 
years in which there was no labour legislation passed were under the 
same party, the Union nationale. 

Following a series of seven labour laws intended to assist Quebec’s 
adjustment to the new industrial context of the post-war years 
(1944—47), legislative output slowed considerably up to 1959 (only six 
laws passed between 1948 and 1958). Production resumed its acceler- 
ated pace in the period known as the Quiet Revolution, when 23 laws 
were passed between 1959 and 1969. 

Legislative output in the five decades breaks down as follows: 
1940-50, 13; 1950-60, 7; 1960-70, 22; 1970-80, 47; and 1980-83, 23. 
There have been more labour laws passed since 1970 (a total of 70) than 
in the preceding 30 years (42). 

If the rate of the past four years (23 laws between 1980 and 1983) is 
maintained, a peak of 58 laws passed may be reached by the end of the 
1980s. 

These 112 laws may be listed by their main object!? (see Table 2-5). 
Depending on the political party forming the government, the 112 laws 
breakdown in a highly particular manner (see Table 2-6). 

Table 2-6 shows that the Parti québécois has been more prolific in this 
field than the other two parties, with an average 5.3 laws per year. Note 
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TABLE 2-5 Number of Laws by Main Object 


Main Object or Features Total 
A Manpower and the workplace 16 
B- Labour relations (individual and collective) 20 
C State intervention in labour conflicts or intervention to impose 

working conditions 38 
D_ State as employer, including public and parapublic sectors 38 


TABLE 2-6 Number of Laws by Government in Power 


Total No. of 
Number of Labour Laws Laws/No. Years 

Government Years A B C OD. Total in Power 
Liberal 1940-44 Oy e2 5 | 8 

1960-66 0 4 x pts 9 | 45 laws in 

1970-76 By Seanlatens 28 16 years 
Union 1945-60 ewe 2D 12 24 laws in 
nationale 1966-70 pig DION 12 19 years 
Parti 43 laws in 
québécois 1976-84 LOD? 2 hella eos 3 8 years 


a. Breakdown by the four categories in Table 2-5. 


that the previous Liberal government, from 1970 to 1976, had already 
reached an average of 4.6 laws annually. Legislative output since 1970 
has been accelerating with each passing year. 


These few recapitulative observations aside, the reader should consult 
the table given in Appendix A to understand the intensity, diversity and 
multiplicity of these labour laws. Also, a reading of each of these 
legislative acts will give an understanding of their scope, through the 
choice of means used, their object, their definitions, and finally their 
relatively short-lived nature (in the sense that they are quickly amended 
or replaced). We shall now emphasize what, in our view, represents their 
most characteristic features. 

Of all these legislative acts, which ones appear to have affected, held 
back or coloured labour relations the most, and why? Has the legis- 
lator’s general approach remained constant over the 44 years, in the 
sense that each legislative intervention was based on the same philoso- 
phy? Since it would appear impossible to approach these questions 
comprehensively, we will merely emphasize the broad outlines of these 
major laws, by grouping them into the four categories previously 
described: A) Laws Relating to Manpower and the Workplace; B) Laws 
Concerning Labour Relations; C) Laws of Direct State Intervention in 
Labour Conflicts and Working Conditions; and D) The State as 
Employer. This will serve as a general reminder of the features of the 
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major laws enacted during the period. The data will also permit us, in the 
third section, better to distinguish between what was asked for and what 
was offered. Following this discussion, we will make a critical summary 
of the real scope of the laws, beyond the letter of the law, and of the 
government’s statements, proposals by political parties, and demands 
by the parties to labour relations. 


A) Laws Relating to Manpower and the Workplace 


This group includes 16 laws.'* Among them we should emphasize pri- 
marily the Charter of Rights and Freedoms (no. 75.1 in Appendix A), 
which, first and foremost, specifies and guarantees the basic, irrevocable 
rights of the worker: 


¢ right to integrity and individual freedom (ss. | and 46); 

¢ freedom of expression, assembly and association; 

¢ equality of rights (s. 10), particularly in placement, hiring, training, 
promotion, pay, union membership (ss. 16 and 17). 


The amendments recently made to the Charter to ensure equal pay go 
beyond the declaratory statement and the self-evident. They involve 
definite choices by the state that may noticeably alter hiring procedures, 
and even labour relations, in many workplaces, because: 


¢ the employer or his representative may not ask questions in discrimi- 
natory areas such as age, sex, religion or marital status (s-s. 18.1); 

¢ A penal or criminal record can no longer be grounds for refusal to hire 
or for dismissal (s-s. 18.2). 


In addition, business may be constrained, in the coming years, to 
observe a specific, special equal opportunity program, intended to 
remedy previous causes of discrimination (ss. 86.1 ff.). The latter mea- 
sures (not yet proclaimed) will place increasing emphasis on equality, 
and less on freedom, since present and future collective agreements, like 
any other agreement, must make room for these corrective programs. 

Among the 16 laws in group A, five deal more particularly with certain 
variables of the labour market, such as vocational training, supervision 
of qualifications, and duration of active working life.!° A simple com- 
parison between the Apprenticeship Assistance Act (45.1in Appendix A) 
and its 1969 replacement, the Manpower Vocational Training and Qualifi- 
cation Act (69.5), reveals the radical change that was made. In 1945, 
vocational apprenticeship was designed and planned in terms of the 
individual workplace (employers and workers participating), whereas 
the 1969 act brought a more systematic, institutionalized and state-run 
approach to this aspect of training. 

In recent years, the state withdrew the occupational “guillotine” with 
an act abolishing compulsory retirement (82.2 in Appendix A). The 
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following year, another act made workers eligible for pensions at age 60 
(83.3). Despite an apparent contradiction, these two laws are comple- 
mentary inasmuch as they increase freedom of choice with regard to 
active working life. This is a very delicate political question, in which 
every legislative intervention carries with it considerable social and 
economic implications. To what extent should the state encourage or 
cause early retirement of workers? Should the right to work involve a 
predetermined time limit for all workers?! 

Group A also includes three laws relating to safety in the workplace 
(68.5, 75.4 and 79.6 in Appendix A). These laws, passed between 1968 
and 1975, make only minor changes to the Industrial and Commercial 
Establishments Act of 1934 (working hours, night work and third shift). 
These amendments were in no way a forerunner of the radical reform in 
the Act Respecting Occupational Health and Safety of 1979 (79.6), which 
imposed a totally new approach in this field, especially in the following 
areas: 


¢ Prevention, on the legal and practical level, ceases to be strictly 
attached to the issue of the employer’s civil liability. Without limita- 
tion to the latter, the worker, on these grounds alone, has the right of 
direct intervention in matters of health and safety in the workplace. 

¢ The function of overseeing preventive measures falls to a public 
agency, the Workmen’s Compensation Commission. 

¢ Workers participate directly in decision-making, either through their 
representatives in dealing with issues of general interest (prevention 
programs, training, choice of priorities and directions, etc.), or on an 
individual basis when this is necessary in order to safeguard their 
health and physical well-being (refusing hazardous work and protec- 
tive reassignment). 

¢ Coordination and planning bodies are distinct from collective bargain- 
ing systems for working conditions, and work in a general framework 
articulated to the law and specified by regulation. 

¢ Financing of prevention activities is less directly the responsibility of 
individual firms: collective distribution of costs, including compensa- 
tion, is provided by the Workmen’s Compensation Commission. !7 


B) Laws Concerning Labour Relations 


This group includes 20 laws.'® Among these laws, six were amendments 
to the Labour Relations Act (44.1in Appendix A), and were subsequently 
adapted and incorporated into the new Labour Code of 1964 (64.1), which 
itself underwent two series of major amendments (77.3 and 83.6). On the 
strictly technical and formal level, the Labour Code of 1964 was amended 
25 times between 1964 and 1983. Since the code is particularly important 
in determining the role of the law in labour relations, the principal 
changes made in the 1944 Labour Relations Act should be highlighted. 
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Just as in the United States and in other provinces in Canada, 
Quebec’s 1944 act imposed a major reform in that it constrained employ- 
ers to negotiate working conditions collectively with their workers’ 
representative. To this end, a process was established of officially identi- 
fying the union empowered to exercise this representation. Beyond this 
necessary starting point for collective bargaining, the act recognized the 
legal value of the result contained in an agreement: its effects on the 
parties and on workers. As regards negotiation, aside from the require- 
ment to act in good faith, the law maintained complete silence: the 
parties were left to themselves and to their respective persuasive 
strength. During the 44 years, major amendments to the Labour Rela- 
tions Act, which in 1964 became the Labour Code, have been directed 
primarily toward this crucial phase of negotiation. A brief review of the 
content of six of these laws shows this clearly: 


¢ An Act Respecting the Duration of Collective Agreements (51.1). Dura- 
tion of collective agreements and possibility of automatic renewal for 
one year are specified. Such amendments directly affect the rate of 
negotiation, beyond the respective wishes of the parties involved. 

¢ An Act to Eliminate Delays in the Settlement of Disputes between Em- 
ployees and Employers (52.1). In order to allow negotiation to begin as 
soon as certification is granted, the legislator attempts to prevent any 
judicial recourse to scrutinize decisions made by the Labour Relations 
Commission. The question of limits to judicial intervention in 
decision-making bodies constituted under the Labour Code was 
returned to in 1982 (82.3). 

° An Act to Amend the Labour Relations Act (61.2). The act decreed 
means to ensure reasonable stability in the bargaining process. Certifi- 
cation and the collective agreement remain, even with a change of 
employer as a result of sale, transfer or assignment of the firm (now s. 45 
of the Labour Code). Strikes and lockouts are prohibited for the duration 
of the agreement (now s. 107). Compulsory maintenance of working 
conditions until right to strike and lockout is acquired (now s. 59). 

¢ Labour Code (64.1). Incorporation of all rules relating to collective 
bargaining into a coherent whole called the Labour Code. 

¢ An Act to Amend the Labour Code .. . (77.3). A certain decision- 
making process is imposed on the certified union: secret ballot to 
decide on strike action or accept a collective agreement (now s-ss. 
20.2 and 20.3 of Code). Also, all workers must contribute to financing 
the union representing them (now s. 47 of Code). In the case of 
workers negotiating a first agreement, compulsory arbitration is final 
and may be imposed, thereby putting an end to bargaining (now s-s. 
93.1 of Code). In case of a strike or lockout, the employer may not 
replace absent workers (now s-s. 109.1 of Code). Arbitration of griev- 
ances is better defined, and several related matters are resolved by 
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rule of law, and no longer left to the discretion of the parties (s. 100 ff. 
of Code). 

¢ An Act to Amend the Labour Code (83.6). New rules introduced in 1977 
concerning strikebreakers and arbitration of disputes and grievances 
are corrected to take experience and case law into account. Certifica- 
tion is also made easier by reducing the absolute-majority requirement 
in certain cirumstances. In two cases, a simple majority may suffice 
(s-s. 37.1 of Code). This is of course a relaxation of the rules to 
facilitate certification: in 1944, a 60 percent majority was initially 
required. 


Aside from the many changes that directly affected the collective bar- 
gaining process (object, means and effects), other acts brought notice- 
able alterations to collective labour relations: 


¢ Certification is no longer the responsibility of a tripartite committee, 
as is still the case in other provinces, but rather of public agents: 
certification agent, labour commissioner, and Labour Court (69.3 in 
Appendix A). 

¢ The building sector is excluded from the field of application of the 
Labour Code; a special system was set up for construction, taking 
trade practices into account (68.4). The latter law marked the begin- 
ning of increased state intervention in this sector, to the point where 
the government used its authority to establish a building contractors’ 
association (76.4).!? 

¢ The right of association and its exercise in practice are defined in 
greater detail and protected by scrutiny of the employer’s decisions in 
matters of employee dismissal (59.1) and measures to facilitate use of 
the Professional Syndicates Act (61.1, 72.5 and 76.1). 


Whereas in 1944 the Labour Relations Act was limited, in sum, to bringing 
the parties to the bargaining table, the subsequent series of laws 
gradually amending and complementing the system had the effect of 
arranging for the presence or entry of the state into collective labour 
relations. As we will emphasize at the end of our study, these are not 
simply changes in means, but modifications that affect the very nature of 
the labour system. 


C) Laws of Direct State Intervention in Labour Conflicts 
and Working Conditions 


In this category are found mainly those labour laws through which the 
state intervenes directly, takes a position, resolves a dispute, or imposes 
itself in the workplace.2° We will not analyze each of the 38 laws in 
detail, but will attempt to highlight certain common features, trends and 
directions resulting from this particular legislative output. 
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We should stress the keen interest of the state in the building industry. 
We have already pointed out that labour relations in this sector were 
subject to a distinctive legal system (68.4 in Appendix A) and that this 
compartmentalization even required the creation of a building con- 
tractors’ association (76.4). Setting up such a separate system of labour 
relations seems to have provoked or caused a great number of legislative 
interventions as aresult.?! These laws dealt with setting out the relations 
between parties and administration of the system (70.3, 72.4, 73.1, 74.2, 
74.3, 75.3, 75.6, 75.10, 77.4, 78.7, 80.4 and 83.4); there were also a large 
number of direct interventions to establish working conditions by law 
(70.2, 75.5, and decrees of enactment and amendment). 

The presence of the state is such a constant and expected factor that it 
represents a reality, not just a possibility, when the parties develop their 
respective strategies in negotiating working conditions. The majority of 
these laws came shortly before or followed closely after the years of 
renewal of orders-in-council. In addition to regulating the overall frame- 
work of labour relations to a high degree, the state involved itself in 
many other issues concerning the construction sector: vocational train- 
ing, supervision of qualifications for both workers and contractors, 
supplemental employee benefit plans, periodic determination of repre- 
sentative unions, manpower quotas, defining of the exclusive vocational 
field of the sector, classification of activities by trade, etc. This mass of 
standards is such that it would be difficult to summarize them neatly, and 
harder still to make them accessible to the uninitiated, even those 
working in the various construction sectors. 

A simple overview of the acts, regulations and orders-in-council relat- 
ing to construction is enough to convince anyone of the need to lighten 
the burden, free the industry from a sort of “state guardianship” and 
deregulate it. Even proponents of the rule of law or of sector-based or 
multipartite bargaining could not be opposed, so greatly does this legal 
screen appear to obscure the facts and limit the freedom of movement 
that parties in other sectors enjoy. The most serious criticism that can be 
made is of the means used rather than of the objectives sought. The 
particular labour relations system in this industry, taking into account its 
special features, has given its workers annual paid leave at year’s end and 
in summer, with no risk of job loss; a supplemental employee benefit and 
pension plan;?? and other benefits. Was it necessary to pass so many 
acts, regulations and orders in order to achieve these results? 

The second subgroup of laws includes those setting out minimum 
working conditions (40.3, 78.5, 79.1 and 79.3 in Appendix A). These 
establish by law a threshold below which society cannot permit one of its 
members to work for someone else. This type of intervention, the 
specific case, is found in every industrialized country. Present minimum 
standards in Quebec resemble closely those in force in other provinces 
of Canada.?4 
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We have also had, since 1940, a law institutionalizing consultation of 
the most representative associations of employers and workers: the 
Superior Labour Council of 1940 was replaced in 1968 by the Advisory 
Council on Labour and Manpower (40.1 and 68.3 in Appendix A). This 
approach, perhaps a more European one, nevertheless enabled the 
Department of Labour to meet regularly with the parties involved to 
study the implications of new bills.?° 

Of the 38 laws in group C, we should emphasize two that are of special 
importance, and quite different from each other: the Charter of the 
French Language and the Act to Establish the Fonds de solidarité des 
travailleurs du Québec (77.1 and 83.2 in Appendix A). Under the control 
of the Quebec Federation of Labour, and with the financial and start-up 
support of the government, an agency was created to hold workers’ 
savings, and, acting as a screening agency, to enable them to participate 
as a group to stimulate the economy, maintain or create Jobs and contrib- 
ute to worker training. To the extent that this high-risk enterprise prop- 
erly achieves its objectives, the view of the parties at the bargaining table 
should gradually change.*© For the moment, the fact that this act exists, 
which is only aresponse to a union demand, illustrates the partial change 
in the trade union movement. It is quite possible that this is an effect of 
the tough lessons in practical economics that workers have had to learn 
in the past ten years. 

The Charter of the French Language (R.S.Q., c. C-I1) contains a 
chapter relating to the language of work. The primacy of French is 
ensured in three principal situations: communication by the firm with its 
employees (s. 41); employment (ss. 41, 45 and 46); and acts resulting from 
collective relations (collective agreement, arbitration awards: ss. 43, 44, 
48 and 50). In the last case, there is no requirement for bargaining or 
arbitration to be conducted in French: only the results must be published 
in that language.?’ Since it was necessary to end up with an official text in 
French, negotiators quickly understood that it would be better to start 
off in French. The approach used certainly appears less coercive and in 
our view has only increased the effectiveness of this chapter of the 
Charter. 


D) The State as Employer 


This category includes 38 laws and encompasses all legislative interven- 
tions in which the state, at any level of government, is an employer. They 
may be broken down into three subcategories: 


¢ Eighteen laws, the main purpose of which is to organize or reorganize 
the collective bargaining system in various public sectors (44.2, 46.1, 
47 2h60 bo Geb63.b.009.1.5/0, Ld ).1, 741,001,783. 1814, 79.4, 81.1, 
81.2, 82.6 and 83.7 in Appendix A); 
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¢ Fourteen laws representing specific interventions by the National 
Assembly to order an end to a work stoppage or ensure the mainte- 
nance of public services (67:2; 6912, 69.6,.72:1)°72.27 7213, IS. 7p73.9, 
76.3, 79.5, 80.1, 80.3, 82.7 and 83.1); 

¢ Six laws whereby the state directly imposes working conditions in the 
place and instead of an agreement (67.1, 76.2, 82.4, 82.5, 82.8 and 
83.5). 


The four workplaces most often targeted by these interventions are 
school boards, hospitals, the Montreal Urban Community Transit Com- 
mission, and Hydro-Québec. A review of the content of these 38 laws 
and their general references (see Appendix A) leads to the following 
observations: 


¢ Terms of the collective bargaining system applicable to various public 
sectors are constantly being revised (18 acts), almost always shortly 
before or during negotiations for renewal of collective agreements or 
acts in lieu of agreements. 

¢ Collective bargaining in the public sector from 1974 to 1983 required 22 
acts under one of the three subcategories above, including seven for 
organizing and finalizing the most recent overhaul of working condi- 
tions in 1983.28 

¢ These acts are so numerous and their respective duration so brief that 
many provisions disappear before they are enacted, or are not taken 
into consideration or applied. 


It would appear difficult to retain much longer a system in which organi- 
zation of major services in a society is called into question practically 
every four years. There is not only the financial and economic aspect, 
but also the implications of these crises on management of public funds 
and administration of services, for both those delivering the service 
(from managers to clerks) and the beneficiaries.2? 

Following the bold act of 1965, in which the state came under the 
Labour Code as an employer (65.1), attempts have increasingly been 
made to correct legislative sights. It may be necessary to undertake 
genuine reform in a more methodical, dispassionate manner, with the 
participation of the parties affected. We might then seek to set aside the 
1944 model of negotiation by fits and starts used by private enterprise 
and adopt a labour relations process suited to the special character of the 
public sector: continuity of services, public funding, policy framework, 
etc. The many experiences of other state-employers in organizing their 
labour relations teach us that this is always a delicate task, with political 
and social hazards.° 

The initial review of labour legislation should at this point reveal what 
employers and unions have asked for during this period and what the 
political parties offered. This is the issue examined in the following 
section. 
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Participants in the Legislative Process 


Perhaps more than in other areas, labour laws are never isolated efforts 
issuing directly from the mere will of the minister responsible or from an 
abstract view of the workplace. Each legislative intervention produces 
numerous and sometimes opposite effects on the parties involved and 
may also affect employment or employers’ activity. For these reasons, 
every law generally results from demands by one or more parties or is 
intended either as the realization of a commitment made by the political 
party forming the government or the transposing of a policy. Thus the 
path followed by a labour act generally covers the following five stages 
(not necessarily in order): 


¢ demands by unions and employers; 

¢ proposals or counterproposals by political parties; 
¢ the government’s legislative program; 

¢ the act as formally adopted; 

¢ actual effects of the act. 


Of course, amendments to labour acts made to complement the law, 
limit its scope or correct a mistake result from and follow this procedure. 

The legislator’s work in the labour area cannot be examined or 
appraised without considering the ins and outs of such legislation. Any 
law may itself be the result, the complement, a reaction or counterreac- 
tion to preceding legislation. For many reasons, there may also be 
discrepancies, even a considerable gulf, between the various stages: 
thought may be in absolute terms, while action is based on relative 
terms. To illustrate, we might cite well-known cases where: 


¢ unions have asked for a law without considering the implications it 
might have for other groups of workers in a different situation; 

¢ employers have opposed a bill in the name of free enterprise and 
freedom of the individual, while at the same time seeking protection, 
assistance or support from the government (in the form of subsidies, 
tax credits, embargoes, wage controls, etc.) and dictating working 
conditions for their workers; 

¢ political parties have proposed major reforms in labour, without 
assessing beforehand the practical implications of such proposals and 
without achieving them completely; 

* agovernment openly announced the forthcoming adoption of a labour 
law, but that law is still forthcoming, or its content has been watered 
down; 

¢ the courts have declared that a given labour law does not contain 
exactly what was expected or hoped for. 


Our objective would be to find and recognize these discrepancies 
between talk and action, and in this way to discover the role that the law 
was actually intended to play with respect to labour, for employers, 
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unions, and political parties on either side of the National Assembly. 
Such a critical summary, however, is far beyond our means, and so our 
analysis will be more limited in scope. We will first consider the positions 
of the major trade union federations and employers’ associations on a 
number of key issues. We will then study the proposals made by political 
parties. We will next analyze critically the labour laws actually passed 
and their real scope, both immediately and in the longer term. Because 
we are giving only examples of union and management demands and 
political parties’ proposals, we cannot, in the end, establish a direct, 
accurate relationship between demands and offers on the one hand and 
the true scope of present labour legislation on the other. The critical 
analysis we will make of these laws does, however, reveal these rela- 
tionships to some extent. 

Taking into account the economic and legal system, it is understand- 
able that the trade union movement, which itself arose out of indus- 
trialization, played a contestatory role with both employers and legis- 
lators. Experience since 1940 indicates that, as a general rule, these 
demands, claims or victories were directed more toward obtaining 
adjustments and corrective or preventive action, than toward radical 
change. It also stood to reason that workers and their collective bodies, 
i.e., unions, acted on both fronts at once, that is, with employers and 
with the legislator. To some demands, employers could not really offer a 
satisfactory reply; to others, they simply refused.?! Thus reports of 
union federation conventions abound with demands for legislative inter- 
vention.22 Concurrently, and sometimes in response to the unions, 
employers also make known their positions and demands, through their 
own channels. Because the economic and legal system favours them, the 
employers’ approach ts, as a general rule, more conservative, and they 
wish to maintain the status quo. 

Political parties cannot remain passive to representations from unions 
and employers. They attempt to take positions, formulate proposals, 
and satisfy — or try to satisfy — one group or win it over, if possible 
without driving away other groups. The process is effective and vig- 
orous: it may be sparked by agents who are sometimes both employers 
or union members and party workers. Parties’ positions are often 
included in their official programs, so as to be publicized to target 
audiences. Such programs may subsequently constitute, either wholly 
or partly, the government’s working plan. In all these interconnected 
phases, we are dealing with the state’s desired — or deplored — legis- 
lative intervention. 

Demands for and offers of legislative intervention bear on innumera- 
ble questions. Listing them would hardly serve our purpose — looking 
at both the role of the law in labour and the role intended for it by the 
parties involved. In this framework, we will first consider certain 
demands by employers and by union federations, and then look at 
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proposals by political parties. We repeat that we cannot make a full, 
systematic analysis of union and employer demands: we will simply give 
several illustrations drawn from limited or inaccessible sources of infor- 
mation. 


Demands by Parties 


We will consider the demands or positions of unions and employers only 
from the point of view of several particular issues: strikebreakers; 
multipartite or sector-based bargaining; the occupational health and 
safety system; collective dismissals; maintenance of essential services; 
and manpower. These six issues have aroused debate for many years. 
They will serve as a context for the analysis of labour laws presented in 
the following section. 


STRIKEBREAKERS 


In order to limit picket lines and thereby reduce opportunities for 
conflict outside workplaces, unions have proposed that positions left 
vacant by striking or locked-out workers may not be temporarily 
assigned to other workers. It is thus assumed that surveillance of the 
workplace by picketers will be less necessary, without reducing the 
effectiveness of the strike. The question may be asked regarding the 
extent to which both parties share this assumption, and the required 
strictness of such a prohibition on the use of third parties to achieve 
desired objectives. This proposal also raises the delicate issue of the 
limits of state intervention in such situations. Does this intervention 
infringe upon the free exercise of pressure tactics or the full use by both 
sides of their respective rights and resources? The proposal implies a 
temporary limit on certain of the employer’s prerogatives (ownership, 
entrepreneurial and contractual freedom) as understood in their tradi- 
tional sense, in order to acknowledge a sort of ““ownership”’ of their jobs 
by striking or locked-out workers. It is understandable that union and 
employer positions were quite opposite at the time, as illustrated by the 
following excerpts: 


Quebec Federation of Labour (QFL): 


The principal attack against the right to strike is the employer’s privilege of 
replacing striking workers with new employees and carrying on activities 
during the conflict. The hiring of scabs or strikebreakers is the main cause of 
violence in labour conflicts, and contributes to drawing out the conflict and 
causing it to deteriorate. The most elementary logic and justice dictates that 
the law formally prohibit an employer from replacing striking employees.33 
[Translation] 


Conseil du patronat du Québec (CPQ), Quebec’s major employer group: 
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With the tabling of Bill 45 in 1977, the CPQ expressed its basic objections to 
the fact that an enterprise may, for all practical purposes, be forced to 
suspend all production of goods or services for the duration of any strike 
that may occur in its establishment . . .34 

Any amendment to the Labour Code to prevent an employer from hiring 
staff during a strike would be an irreparable blow to his strict right to 
continue operating his business as best he can, and at the same time an 
unfortunate legislative precedent likely to harm those small and medium- 
sized enterprises the act presumes to be helping.35 [Translation] 


SECTOR-BASED NEGOTIATION AND 
MULTIPARTITE CERTIFICATION 


Because our exclusive system of collective labour relations is set up on 
the basis of the individual enterprise, the trade union movement feels 
that this is the main brake on its expansion (60 to 70 percent of 
employees are not governed by acollective agreement). The argument is 
made that if it were possible to establish multipartite negotiation or 
negotiation for an activity subsector (shopping centre, groceries in a 
given city, stationery stores in a given region, and so on), unionization 
would increase and the collective rights of a large number of employees 
could be exercised. The stakes are high for both employers and unions. 
There are two issues involved: unionization, and a new area of negotia- 
tion. All these proposals imply the advent of a new law. 


Conseil des syndicats démocratiques (CSD), one of four major labour 
federations in Quebec: 


The CSD reiterates its principal position in this regard: acknowledgment and 
implementation of a “neighbourhood trade unionism” [“syndicalisme de 
quartier”’] that would take two special but complementary forms: 


¢ Amending the Act Respecting Labour Standards so as to recognize the right 
of non-union workers to defend their own interests. Exercise of this right 
means the right to lodge a grievance and take it to arbitration under the 
provisions of the Labour Code, and to be represented in the enterprise and 
in arbitration by a union representative of the worker’s choice, with the 
costs in connection with such representation to be assumed by the Labour 
Standards Commission; 

¢ Amending the Labour Code to enable workers in small and medium-sized 
businesses to unionize on the basis of multiple certification, namely through 
granting of certification for a shopping centre or a group of merchants in a 
neighbourhood or a number of similar businesses.3¢ [Translation] 


QFL: 


Because of outdated legislation, nearly two-thirds of workers have no 
access to unionization. They are thereby deprived of a collective instrument 
for defending their interests that would enable them to exercise the rights 
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formally acknowledged to them in law, such as occupational health and 
safety, or minimum wage. We feel that an in-depth reform of our laws will 
allow multiemployer certification and negotiation. Access to unionization Is 
a priority for the QFL.37 [Translation] 


CPE; 


“When the economy’s working, everything’s working!”’ Sector-based nego- 
tiation, in the long term, means compulsory unionization, monopolization 
of union power, politicization followed by centralization of labour relations, 
all of which blocks the normal functioning of a market economy. And it has 
been proven historically that only a market economy has the effect of 
making a real and permanent improvement in the standard of living and 
quality of life of the whole of society. The legislator’s duty is to see that 
favourable conditions are maintained for free economic activity. Laws 
imposing sector-based negotiation would point us in a diametrically 
opposite direction.38 [Translation] 


OCCUPATIONAL HEALTH AND SAFETY 


The need for an overhaul of active prevention was agreed to unanimously 
by the parties. Discussion centred more on the means, the rate of change 
and application of the new policy: 


OFL, 


There is no possible solution to problems of occupational health and safety 
unless the state clearly acknowledges the primary, collective responsibility 
of workers in this matter. It is workers who are victims of accidents and 
occupational diseases: they must be given the resources and the power to 
have their basic right to health respected.3° [Translation] 


Proposals at labour conventions are often preceded by a number of 
fairly revealing ““whereas”’ clauses: “Whereas commitments in this 
respect have been made by members of the government at the recent 
QFL symposium .. . [Translation]’’*° 


Confederation of National Trade Unions (CNTU): 


The philosophy underlying most of the policies stated in the white paper 
consists of preaching cooperation between workers and employers on joint, 
or parity, committees. In our view, the issue of workers’ health and safety 
should be the business of workers themselves and their organization to 
defend their interests. While the approach of the white paper is individu- 
alist, our approach is collective. The role and place of unions are not 
acknowledged in the white paper.4! [Translation] 


This position of principle required in particular: 


The right of the worker or the union on the worker’s behalf to refuse to work 
in conditions which the worker or the union deems hazardous to the health 
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and safety of the worker or of co-workers, without penalty; failure by the 
employer to observe standards, acts or regulations shall also give rise to this 
right.42 

The union’s right to investigate, in any place and at any time, any matter 
relating to occupational health and safety, using any necessary measuring 
apparatus, independent of the employer.*3 

The worker’s right to the physician of his or her choice and to payment of 
compensation on the basis of the physician’s diagnosis, and consequently 
the right to refuse examination by physicians and the Workmen’s Compen- 
sation Commission.44 


CPQ: 


. . while expressing our agreement with the principles and the logical basis 
of the reform contemplated, we: 

a) indicated our disagreement with several of the means proposed to achieve 
the objectives of the reform; 

b) stated our rejection of the excessive dilution of the employer’s responsi- 
bility with regard to occupational safety and accident prevention 
expressed in the white paper; i 

c) made a number of proposals intended, on the one hand, to confirm the 
enterprise in its role of being truly and ultimately responsible for the 
planning and organization of occupational health and safety, and on the 
other hand, ensuring that the contemplated reform does not impose 
unacceptable restrictions on the enterprise.4> [Translation] 


COLLECTIVE DISMISSAL 


While sometimes an unavoidable solution, for economic and tech- 
nological reasons, collective dismissals of workers are always a delicate 
matter, with serious social and economic implications. The harsh reality 
of collective dismissals produces manifold effects: for the workers, 
personal catastrophe; for the union, disruption; for the government, an 
additional burden; and for the employer, a “market imperative.” In the 
case of technological change, such dismissals are certainly foreseeable, 
but in other cases this is not always so. If employers are to retain this 
prerogative, should they pay the costs, and, if so, which costs? 


QFL: 


Be it resolved that the Labour Code be amended so that in the event of a 
plant shutdown, the employer must give one year’s notice and no employee 
may be laid off within that year, and so that the company assumes the social 
cost involved; 

Be it also resolved that in order to avoid possible shutdowns, legislation 
be passed to the effect that companies be required to reinvest a portion of 
their profits in the plant, so as to keep the facilities in the forefront of modern 
technology.*¢ [Translation] 
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CNV: 


There is no law requiring employers to inform workers on all matters 
concerning the firm. No agency is provided to stop shutdowns or dismissals, 
examine their appropriateness, propose rectification plans, contemplate 
alternative solutions, or maintain workers’ jobs. Existing forms of advance 
notice are far from adequate. No guarantee is provided to maintain their 
income in case of definitive dismissal so that they can meet their family and 
social responsibilities.47 

A job stabilization fund that would be: a) an agency to prevent plant 


shutdowns: . . . b) a general compensation fund financed by employers to 
ensure workers their due in case of bankruptcy: . . .48 [Translation] 
CPO; 


With respect to this problem, it should first be recognized that no industrial 
society acknowledging its citizens’ real freedom to act in their economic life 
can have effective mechanisms available in all cases to avoid collective 
dismissals or offset their effects through automatic reclassification of work- 
ers. Assistance programs applicable to cases where collective dismissals 
are economically caused, properly speaking — shutdown of an unprofitable 
plant, for example — should have two objectives: first, to protect the work- 
ers’ interests at the time of dismissal (notice, back pay, various bonuses 
under the collective agreement, etc.); and second, to assist workers in 
finding new employment.?? [Translation] 


ESSENTIAL SERVICES 


Ever since the time of the first collective bargaining for workers in the 
public service, the state has intervened to prohibit or limit the exercise of 
the right to strike. How to ensure the maintenance of essential services 
and how to define the irreducible limit of these services was the twofold 
question facing workers, users of the services, unions, managers and the 
state. Because the labour relations system in the public sector is often 
assessed in terms of the private sector, conclusions of those observers 
are often diametrically opposed. The debate has two other important 
elements: users of services are also taxpayers and voters, and the 
employer in this case is also the legislator. In this sense, the situation is 
totally confused, as illustrated by the following excerpts from various 
observers on the role of the law: 


OFL: 


The QFL acknowledges that workers have social responsibilities in the 
exercise of their collective rights. The issue of maintaining essential ser- 
vices during labour conflicts in the public sector should not be likened to any 
other disruption in the normal operation of institutions. Abuses of inter- 
pretation in this sense by legislators and courts have slowly discredited the 
laws in workers’ eyes. 
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We are asking that essential services be subject to negotiation between 
the parties involved. If there is no agreement, a mediator should intervene in 
the thirty days preceding the strike date, and should subsequently make a 
public recommendation to the parties.>° [Translation] 


CPQ: 


Experience has largely shown that a solution to the impasse in public sector 
negotiations, with its increasingly intolerable consequences, does not lie in 
a complete restructuring of bargaining mechanisms applicable to the public 
sector. It is no longer possible to simply fine-tune the mechanisms of a 
Labour Code that was designed to serve other purposes, i.e., union- 
management relations in the private sector. 

The legislator should create a Labour Code for the public sector that 
takes its special characteristics into account.?! 

In any civilized society, citizens should not be deprived of what are 
deemed essential services. 

In this context, the CPQ, in November 1982, asked for the outright 
withdrawal of the right to strike in certain sectors where the public could not 
tolerate even a temporary suspension of services to users: health sector; 
electrical, natural gas and drinking water supplies. 

We urge the legislature to act on this request.52 [Translation] 


Even in 1973, while union federations and employers were agreeing on 
the broad outlines of a new system, the maintenance of essential ser- 
vices was still a contentious issue: 


According to management arguments, unless the terms of a third-party 
report or an agreement between the parties are accepted and properly 
observed, a board or ad hoc court could intervene immediately. The deci- 
sions of this public body would have force of law; both parties and any 
worker or employer’s representative would be bound to obey them. The 
board or court could be made up of individuals qualified in this area, and 
would have the resources to respond effectively to problems submitted to it. 
By so doing, the parties would no longer be able to resort so easily and 
quickly to the usual procedure, 1.e., a Superior Court injunction. The board 
or court could also intervene at the onset of a strike or lock-out, or when 
informed of one, as the case may be, in order to remedy any shortcomings in 
the initial third-party report. Any intervention during a strike or lock-out 
should also be under the control of the board or court. In the opinion of the 
union group, intervention should be limited to that of the third party alone, 
appointed by the parties or, when there is no agreement, by the minister 
responsible, and to publication of the third party’s reports. The third party 
should take action before the strike or lock-out and, if intervention is 
necessary, again during the strike or lock-out. This mechanism should 
constitute a sufficiently effective means so as not to require additional legal 
constraints. For the rest, the many forms of pressure that may normally be 
exerted on the parties should leave each of them free to make the most 
appropriate short- and medium-term decisions.*3 [Translation] 
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MANPOWER 


Except for the Manpower Vocational Training and Qualification Act (69.5 
in Appendix A), the state has not intervened through legislation in the 
field of manpower. This does not mean, however, that there have been no 
requests for it to do so. Annual reports of the Advisory Council on 
Labour and Manpower (ACLM) describe numerous debates on the sub- 
ject, often the result of announcement of a forthcoming intervention by 
the government. The 1981-82 report summarizes the situation of union 
federations, employer associations and the government: 


The ACLM has reiterated a number of times since 1969 to successive minis- 
ters who have headed the Labour and Manpower Department the impor- 
tance of Quebec’s adopting a manpower policy. 

Ata special session of the ACLM on June 26, 1981, the Minister of Labour, 
Manpower and Income Security described for council members the major 
manpower-related issues upon which the minister was contemplating action 
in the coming four years: 

* integration of social assistance and manpower branches and systems; 

¢ development of a rehabilitation policy for employable workers; 

* protection of jobs against dismissal as a result of plant shutdowns; 

¢ a job program for young graduates; 

¢ job security for pregnant women workers; 

¢ a federal-provincial agreement on adult vocational training; 

* creation of a mining fund. 
Although the Advisory Council has been kept informed, it has not been 
consulted to date on the directions of these various issues.>4 [Translation] 


We have presented herein only a few of the demands for legislative 
intervention from union and management on six issues in particular. It is 
clear that, given the nature of the changes asked for, neither a union nor 
an employer could directly achieve such projects, and that legislation 
represents the appropriate path. We are stressing the large number of 
issues on which the parties, through their regular, emphatic solicitations, 
wish to see legislative intervention.>° 


Responses from Political Parties 


It may be of interest to examine what political parties were offering 
labour during this period in response to demands from unions and 
employers. To a certain extent, the policy programs offer what political 
parties feel the voters want. The content of such programs may vary 
considerably according to target audiences selected (subsets), and there 
is always a discrepancy between the program concept and its execution 
(one being abstract, the other concrete). This is more revealing, we feel, 
of the parties’ perceptions at a given moment, and incidentally of the role 
attributed to the law in this area and the role it is called upon to play with 
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the public (the mythic effect of the law). We do not wish to imply a direct 
cause-and-effect relationship between these programs and specific 
demands made by unions and employers. No political party would 
openly run the risk of taking one side and completely ignoring the 
other.°® 

Eighteen programs have been published since 1960. Prior to that time, 
parties seem to have made little or no use of this means of publicizing 
their policy directions. Their plans were learned about piecemeal, 
through speeches. These 18 programs are broken down by political party 
as follows: seven by the Liberal party, seven by the Union nationale, in 
1960, 1962, 1970, 1973, 1976 and 1981; four by the Parti québécois (1970, 
1973, 1976 and 1981). 

We will summarize these programs by means of several excerpts, so as 
to highlight the key concepts in labour. 

In 1960, the Liberal party’s labour program included six components: 
enactment of a Labour Code; creation of labour tribunals; reform of the 
Workmen’s Compensation Act; reform of the Minimum Wage Commis- 
sion; publication of decisions of the Labour Relations Commission; and 
creation of a pension fund. The party then in power, the Union nationale, 
summarized its activity in an advertising insert: 


Harmonious worker-management relations: The Labour Relations Act was 
amended in the last session of the Assembly to strengthen the right of 
association, establish parity in the Labour Relations Commission, expedite 
matters in dispute, provide harsher penalties for violations of freedom of 
association or the right to bargain collectively, or any other failure to obey 
the Commission’s decisions. The Workmen’s Compensation Act has 
become the most generous in Canada in the course of the second session, 
thanks to intervention by the Honourable Antonio Barrette; the act grants 
more protection to widows and orphans of accident victims, particularly to 
large families.57 [Translation] 


The 1962 Liberal party program reiterated the 1960 position. 
Nationalization of electricity was the key issue at the time. The Union 
nationale published a seven-point program: 


Minimum wage of $1.00 an hour, creation of a universal, portable pension, 
an end to discrimination against female employees, unemployment insur- 
ance for seasonal government workers, right of association and bargaining 
for provincial government employees, amendment of the Workmen’s Com- 
pensation Act to expedite procedures and provide benefits better adjusted 
to the cost of living, and fighting unemployment. [Translation] 


The 1966 Liberal party program, using the theme ‘Québec en 
marche” [“Quebec on the Move’’], included a section titled “‘Labour,”’ 
with the following seven points: 


Creation of a department of labour and manpower; establishment of man- 
power mobility bonuses and allowances; minimum wage raised to $1.25 an 
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hour by 1968; normal work week reduced gradually from 48 to 40 hours; two 
weeks’ paid annual vacation after one year of service, three weeks after five 
years; application of equal pay for equal work principle; and establishment 
of maternity leave without loss of acquired rights. [Translation] 


The Union nationale, for its part, stated its objectives in 1966 for a 
“Jeune nation, Québec d’abord” [“Young Nation, Quebec First’’]: 


1) To relieve unemployment, the UN recommends: 

¢ a department of planning; 

* an employment council; 

¢ job insurance; 

* an automation board. 

2) To promote better relations between workers and management: a new 
Labour Code, with the right to strike even during the life of a collective 
agreement, and creation of a tripartite inquiry and conciliation commis- 
sion. [Translation] 


In 1970, using the theme “Québec au travail” [Quebec on the Job], the 
Liberal party proposed: 


An inventory of available manpower and job outlook by region; closer 
coordination between education and the job market; immediate introduc- 
tion of permanent negotiating mechanisms in the public and private sectors; 
incorporation of government wage policy into an overall income policy, in 
cooperation with union and employer associations; creation of a permanent 
income commission, constituted as a priority; administrative reorganiza- 
tion of the Minimum Wage Commission; creation of a permanent research 
and training centre in the Department of Labour; introduction of maternity 
leave. [Translation] 


At the same time, the Union nationale announced a program that was 
just as ambitious: 


1) Drawing up a qualitative and quantitative manpower inventory; 

2) Continuing review of the legislation, in order to adapt it to new labour 
market conditions in the following areas: technical services, minimum 
wage, collective agreements, employment offices, professional unions, 
ending job discrimination by establishing wage parity between men and 
women, advance notice of collective dismissals, accidents, and extending 
the act to isolated workers. [Translation] 


In addition, under the subtheme of “Education and Jobs,” the party 
promised: 


In cooperation with industry, organizing trade, public services and union 

federations, practical apprenticeships for secondary school and college 

graduates, and... 

3) Stepping up continuing education programs required for training and 
retraining adult workers, in cooperation with employer authorities and 
labour movements. [Translation] 
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Under the title of ‘La Solution,” the Parti québécois program offered 
various proposals aimed at enabling all workers to join a union, ensuring 
a democratic Quebec trade union movement, the shelving of shop 
unions, and preparing for the future, I.e.: 


Maintaining a permanent, detailed inventory of available manpower and of 
the school population, indicating the composition of that population and its 
probable directions. [Translation] 


The 1973 New Action Program of the Quebec Liberal party included 
the following headings: 


¢ Changing the name of manpower centres to Québec-Travail [Labour 
Quebec]; 

¢ Amending the Manpower Vocational Training and Qualification Act; 

¢ Amending the Act respecting private employment bureaus; 

¢ Amending the Labour Code with respect to certification, negotiation, 
collective agreements, and arbitration of grievances; 

¢ Use of the French language in negotiation and arbitration, and in 
actions brought by the Quebec Attorney General; 

¢ Collective bargaining in the public and parapublic sector; 

¢ Occupational safety, a charter of human rights, and French as the 
language of work. [Translation] 


The Union nationale, under the general heading of “Un instant!... 
pour l’avenir d’un Québec fort” [Just a minute!. . . fora strong Quebec 
future], proposed: 


. creation of a national coordinating agency, to be called the Conseil 
économique et social, with representation by the government, employers, 
and workers, and where regional representation would be taken into 
account. [Translation] 


On the subject of labour relations, there were 16 motions, including 
particularly the creation of an independent, permanent agency to be 
called the Conseil national du travail (National Labour Council), imple- 
mentation of a true labour court, creation of a permanent study and 
advisory body on industrial relations, establishment of negotiations in 
the public sector, within a stable framework, and a wage policy to permit 
low wage earners in the public and parapublic sectors to catch up, over a 
period of three years. The Union nationale committed itself to delaying 
use of the right to strike in the public sector, developing a new formula 
for deciding on essential services, putting negotiation structures in place 
that correspond to industrial structures in Quebec, guaranteeing repre- 
sentation by workers on the Workmen’s Compensation Commission, 
formulating a genuine manpower policy in the construction industry, and 
adopting a law requiring union federations to produce an annual report 
and a detailed statement of their income and expenses for the fiscal year. 
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The Parti québécois program included a chapter on working condi- 


tions which proposed in particular: 


Raising the minimum wage to $2.50 an hour; 

Setting the normal work week at 40 hours; 

Limiting overtime to 8 hours per week; 

Retirement optional at age 55; 

Protecting occupational health and safety; 

Establishing a single network of manpower centres; 

Seeing that any worker on extended unemployment or required to 
change jobs has access to courses free of charge and receives ade- 
quate financial assistance; 

Seeing that decisions by companies affecting technological change 
take into account the rights of workers in each sector; 

Conferring application of legislation affecting working conditions on 
tripartite committees; 

Recognizing the trade union movement as a normal, indispensable 
element in the social, economic and political life of Quebec; 
Facilitating membership by all employees in the union organization of 
their choice; 

Ensuring that every union member is able to demand observance of 
union democracy; 

Encouraging and promoting negotiation by sector, with tripartite par- 
ticipation; 

Promoting, in law and in practice, the development of democratic 
forms of management, so that workers exercise jurisdiction, in whole 
or in part, over the operation of their enterprise. 


The Liberal party stated its 1976 program in this way: 


Advancing various ways of avoiding strikes in the public sector, and 
preventive mediation in the private sector; 

Job enhancement; 

Occupational health and safety, and workers’ health; 

A manpower policy that breaks down the barriers between school and 
working life, by improving training programs in firms, reorienting 
employment and manpower policy toward job enrichment, etc. 
[Translation] 


That same year, the Union nationale, under the title “C’est le temps de 
mettre de l’ordre dans les relations de travail” [‘““Time to put some order 
in labour relations’ ], recommended: 


Taking workers out of the role of instrument, a role imposed on them 
by the Labour Code; 

That workers, employers and governments together assume their 
social responsibility in true partnership; 
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¢ Replacing the right to strike in the public sector by permanent negotia- 
tions; 

¢ Completely revising the Labour Code; 

¢ Setting up true labour courts; 

¢ Making democratic, responsible unions accessible to all workers; 

¢ Subjecting exercise of the right to strike to a majority vote of all 
employees belonging to the bargaining unit; 

¢ Revising the Workmen’s Compensation Act. [Translation] 


The Parti québécois, for its part, reiterated its 1973 position in further 
detail. 

Under the title “La société libérale de demain” [““The Liberal society 
of tomorrow’’], the Liberal Party’s New Action Program in 1981 stated 
the following: 


To see that the Advisory Council is more representative in its makeup and is 
encouraged to take the initiative in labour matters; to show more concern 
for the working conditions of non-union workers; to examine the practical 
implications of the Act respecting occupational health and safety in terms of 
costs and the creation of bureaucratic mechanisms at all levels; to create a 
task force with a mandate to examine both overall problems in connection 
with labour relations, paying special attention to action required to promote 
true union democracy, and aspects such as administration of the labour 
relations system, injunctions, and technological change; lastly, decentraliza- 
tion of relations between the government and legal entities, education and 
social affairs systems, and government agencies. [Translation] 


The Union nationale proposed in particular the development of a 
comprehensive manpower policy, setting up a human resources depart- 
ment, creating a student manpower planning branch, prohibiting the 
right to strike in the health, education, and public safety sectors; nego- 
tiating an acceptable alternative solution with union and management 
partners in the public and parapublic sectors; creating a commission of 
inquiry to conduct an in-depth review of the Labour Code; and ensuring 
that the financial statements of union federations — intermediate public 
bodies — be widely distributed and accessible to members at all levels. 

The Parti québécois official program, published in 1980, included two 
quite substantial chapters: Chapter V, on working conditions, was made 
up of 20 sections dealing respectively with separate points already 
achieved, to be achieved, or to be completed; Chapter VI, on labour 
relations, was divided into 15 sections, including this preamble: 


The regulation of working conditions is only a first step toward the collective 
freedom of workers, but runs the risk of becoming inoperative if workers 
cannot organize to defend their own rights. Sixty to seventy percent of 
workers in Quebec are ununionized, and traditional certification procedures 
have for a long time made the exercise of freedom of association an illusion 
for this majority. Also, governments have long denied in practice rights 
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already given the trade union movement in law, thereby altering the rules of 
the collective bargaining game in favour of the employer. We must put an end 
to this situation, and promote the growth of a dynamic trade union move- 
ment in Quebec, a movement which, beyond its purely contestatory role, 
will become an instrument for responsible participation by workers in 
decisions which affect them at all levels. [Translation] 


GENERAL OBSERVATIONS 


These 18 programs, as the excerpts above seek to illustrate, contain 
innumerable proposals for solutions to problems raised by labour rela- 
tions. Simply reading these programs quickly reveals a sometimes con- 
siderable gap between the basic philosophy of the political party and the 
style, structure, wording and proposed policy directions. We also noted 
that opposition parties are generally more outspoken, more generous, 
and especially bolder than the party in power. In sum, they appear to be 
attracting voters by offering legislative proposals they feel the voters 
want. Such proposals consist mainly, if not exclusively, of legislative 
interventions, showing clearly the importance given the law, or at least 
the importance the law is felt to possess in this area. 

More particularly, these excerpts from party programs enable the 
following observations to be made: 

1. Reform of the Labour Code seems to be espoused by the Liberal party 
in 1973 and 1981; by the Union nationale in 1966, 1976 and 1981; and by 
the Parti québécois in 1973, 1976 and 1980. Unlike the Parti québécois, 
the other two parties do not specify the policy direction, objectives or 
depth of the reform. 

2. Manpower inventory also appears as a major bill espoused in 1970 by 
the Liberals, the Union nationale and the Parti québécois. After a 
number of trials during the 1970s, political strategy seems to have 
sidestepped this enormous, almost unachievable bill, the practical 
utility of which was scarcely proved. 

3. Reform of the Workmen’s Compensation Act has always been 
espoused by all parties as being “self-evident.” 

4. Democratization of unions through legislative provisions is a theme 
used by the Union nationale in 1970, 1973, 1976 and 1981; by the Parti 
québécois in 1973, 1976 and 1980; and by the Liberal party in 1981. 

5. Tripartism, or joint consultation by employers, unions and govern- 
ment, is one of the themes taken up by all three political parties. Thus, 
the Union nationale, in 1973, suggested creation of an economic and 
social council, while the Parti québécois recommended formation of a 
tripartite committee to ensure the application of labour standards. In 
1981, the Liberal party proposed leaving more initiative to the Advis- 
ory Council on Labour and Manpower. 

We have also attempted to determine the target audiences of these 


Morin & Leclerc 103 


programs. This seems to vary with time period and economic situation, 
rather than with political party. Generally speaking, themes deal more 
directly with the individual worker and, less often, or fairly seldom, with 
workers as a group or with unions. This is true in dealing with benefits for 
industrial accident victims and the minimum wage. As an exception, 
Parti québécois programs contain several specific bills largely desired by 
the unions: easier access to unionization, bargaining by sector, mining 
fund, etc. Programs concerning labour relations in the public sector aim 
more to reassure the public, users of the services, than to please the 
employees concerned. Less emphasis seems to be placed on means, and 
more on objectives. 

Most major bills proposed by the political parties were achieved, 
although often following a non-linear path. Quite often, this happened 
under a government led by a party other than the initiator of the bill. In 
the majority of cases, the laws were passed long after appearance of the 
motion in party programs; reform of minimum working conditions, 
announced in 1966 by the Liberals, was achieved in 1979 by the Parti 
québécois. 

Finally, we should emphasize a number of motions that have not yet 
taken the form of legislation, concerning the mining fund, permanent 
negotiations in the public sector, the national social and economic 
council, general unionization, and collective dismissals. 

These few excerpts, while illustrating the content of political pro- 
grams, do not sufficiently indicate how the state intended to use legisla- 
tion to intervene in labour matters. In this sense, the many Speeches 
from the Throne, written under the hand of the government, that is, of 
the premier and leader of the party forming a majority in the National 
Assembly, give an interesting idea of the role of legislation in this field. 


THE SPEECH FROM THE THRONE, 
OR INAUGURAL MESSAGE 


According to parliamentary practice, the government, at the opening of 
every session, makes a statement of the program it intends to submit to 
the National Assembly. This statement conveys the government’s plan 
of action, and consequently that of the party in power. The electioneer- 
ing character of the speech may be more marked near the end of a 
government’s term of office, and the same is often true of the first Throne 
speech after a government has taken power. Generally speaking, the 
wording is somewhat more restrained in Throne speeches than in the 
party’s election program. 

It is impossible to summarize Speeches from the Throne (the name 
‘“Discours du Trone” was later changed to “Discours inaugural” [Inau- 
gural Speech] and then to “Message inaugural” [Inaugural Message]) of 
the 52 Assembly sessions since the twenty-first legislature of 1940 up to 
the thirty-second legislature. We were able to list only 15 Inaugural 
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Messages where no labour legislation was announced; in three other 
cases, there was no Inaugural Message, because of the special nature of 
the session. A reading of the remaining 34 Inaugural Messages (found in 
the Journal des débats) reveals, by way of illustration, the following 
passages dealing with labour: 


1940: 


1943: 


1944: 


1949: 


1953-54: 


1961-62: 


IOn: 


1964: 


1966: 


1966-67: 


1968: 


We are presenting a Minimum Wage Act to replace the present 
Fair Wage Act. This act will serve to complement the Collective 
Agreement Act, which will be examined by a committee witha 
view to making the desired amendments. We will strengthen 
our social legislation by establishing a Superior Labour Coun- 
cil, similar to those which have played such a beneficial role in 
Europe.°® [Translation] 

In its concern to improve the lot of the working class, my 
government will ask you to broaden the provisions relating to 
occupational diseases.°? [Translation] 

As legislation is a matter of prime concern, my government 
proposes to create a Labour Relations Commission.® [Trans- 
lation] 

A Labour Code bill will be submitted to you, and my govern- 
ment will welcome with pleasure any constructive suggestions 
that may be made, for it wishes the province to have the best 
Labour Code possible, respecting the rights of the individual 
and safeguarding the rights of the public, that is to say, the 
common good.®! [Translation] 

Laws will be submitted to you having the object and effect of 
promoting essential cooperation between employee and 
employer, and respecting the rights and obligations of each. 
[Translation] 

It will be your duty to study measures that will assist the 
working class, in particular amendments to the Workmen’s 
Compensation Act.® [Translation] 

.. . you will be called upon to study a bill concerning labour 
relations, prepared in light of the recommendations of the 
Superior Labour Council.® [Translation] 

The government intends to introduce several new legislative 
measures in the interest of the working classes . . .®© 

In the field of labour, the government intends to exercise its 
jurisdiction more fully through a vigorous work-force policy. 
In particular, it will encourage measures to supply our industry 
with qualified workmen and also to take the necessary steps to 
offset the consequences of automation, especially through the 
reclassification of workers.°® 

There will be amendments to the Labour Code and to other 
labour laws, designed to prevent disputes by taking action at 
the outset on the causes liable to provoke them.°’ 

The government will propose to you certain amendments to 
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7: 


[973% 


1974: 


DIS: 


1976: 


ITs 


1978: 


1979: 


the Labour Code designed to facilitate the just settlement of 
disputes in good faith and harmony.®® 

In the complex field of labour relations, you will be called upon 
to study bills concerning the welfare of the general population 
in case of a labour conflict.©? [Translation] 

You will also be called upon to re-evaluate our labour relations 
legislation in both the private and the public sector. ”? [Transla- 
tion] 

The government will present a framework bill having the effect 
of reorganizing and updating five acts previously passed by 
this Legislature concerning the safety of workers and of public 
places.’! [Translation] 

As aresult of recommendations made by a special task force to 
examine management of the minimum wage, the government 
proposes to establish and put into force components of a major 
comprehensive policy on minimum working conditions.’ 
[Translation] 

The definition and implementation of a policy of occupational 
medicine and health and hygiene in the workplace, in par- 
ticular in the field of asbestos, are a priority... 

In the field of labour and manpower, the government will take 
action on its bill to modernize the Workmen’s Compensation 
Act by proposing a bill to redefine the powers and functions of 
the Workmen’s Compensation Commission. The government 
will submit to you as well the adoption of an act on the 
guaranteeing of general working conditions. 

The government invites you to amend the Labour Code so as to 
take into account the advice of the Advisory Council on 
Labour and Manpower and the experience already gained in 
this area.’? [Translation] 

We will no doubt be required, within a short time, to make in- 
depth changes in the Labour Code.’4 [Translation] 

. . we fully expect, on the other hand, to arrive at a compre- 
hensive act to encompass the vital questions that have been 
raised for so long, and in such disjointed fashion, on the health 
and safety of workers. In the quite near future, there will be 
proposed a new definition of minimum working conditions.7> 
[Translation] 

Concerning the maintenance of a good social climate, which is 
indispensable to any progress worthy of the name, all workers 
will be called upon in 1979 to exercise important new respon- 
sibilities under the Act respecting occupational health and 
safety*. +) 

For the vast majority of non-unionized workers, including 
many women who aspire to no less than decent working condi- 
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1980: 


1981: 


1981: 


1983: 


tions, we will also ask you to be prompt in pursuing the study of 
a bill on minimum standards that will respond to these pressing 
needs.’© [Translation] 
We will also propose the adoption of a new compensation plan 
for occupational accident victims that will approach the sys- 
tem in place for automobile accident victims... . 
We will also proceed with the establishment of a Mining Fund 
that will guarantee a degree of financial security for mine 
workers . . . This new act will open the door to an improved 
job security plan by virtue of an act on collective dismissals.7” 
[Translation] 
As regards the second of the commitments which we wish to 
act upon immediately, it is to abolish the compulsory retire- 
ment faced by many workers even though they have the desire 
and the ability to continue working . . . This, of course, will 
require a change in our way of thinking and in working condi- 
tions, and the change will not be achieved overnight; the act to 
be presented to you will, however, be a significant first step in 
this direction.’® [Translation] 
In labour relations, there will first of all be important amend- 
ments to the Labour Code. Without overturning the general 
economy of the act, these amendments are aimed primarily at 
removing for good these obstacles, hindrances and slowdowns 
. ./? [Translation] 
The Labour Code, for one, is no longer suited to the context in 
which we live, and needs to be amended. Initially, that is to 
say, by this summer, in consultation with the parties con- 
cerned, the Minister of Labour will present the most urgent 
amendments.®® [Translation] 


These excerpts illustrate, in our view, the relative importance given by 
governments to labour issues. The tone and particularly the content of these 
speeches are less bold and ambitious than the party’s platform. The same 
holds true for all parties and all governments examined. Major bills are often 
announced before they are completed. This was the case for: 


¢ Labour Code: The Union nationale announced development as early 
as 1940, and the bill was sent for further study by the Liberal party in 
1963 and 1964. Amendments to the Code were announced in several 
inaugural messages: 1966-67 and 1968 (UN); 1973 (Liberals); 1976, 
1977 and 1983 (PQ). 


Minimum working conditions: An important reform was first under- 


taken in 1940 (Liberals); corrections were made in 1975 (Liberals) and 
1978 (PQ), before a major change was made in 1979 (by the PQ). 


Accident prevention and compensation: Corrections were announced 


in 1943 (Liberals), 1961-62 (Liberals) and 1968 (UN). In 1974, the 


Morin & Leclerc 107 


Liberal government announced a more consistent and complete 
framework law; the bill was promised again in 1978 and achieved in 
1979 by the PQ. 


This brief overview of successive announcements of legislative bills 
reveals that several of them originated under the leadership of one 
political party and were taken up — and often realized — under the 
leadership of another party. This is particularly the case of the Act 
Respecting Occupational Health and Safety and the Act Respecting 
Labour Standards. These two acts saw the light of day in 1979, under a 
Parti québécois government, although work on them had begun in 1974 
and 1975, under the Liberals. The same was true in 1960, when a bill to 
amend the Act Respecting Labour Standards prepared by the Union 
nationale was taken up by the Liberal party. The process was repeated in 
1977, with major amendments to the Labour Code that had been 
announced by the Liberals in 1975—76. This continuity throughout 
changes of government may result from the fact that demands from the 
labour community remain constant, or from the fact that files set up by 
civil servants on the issue were simply put unchanged on the table of the 
new minister. No Inaugural Speech, however, has announced an act 
providing the means to achieve the monumental project of taking inven- 
tory of manpower resources, even though every party has committed 
itself to the idea in its program. Bills in this field (in 1966, 1968, 1973 and 
1976) have been much more modest in scope, confining themselves to 
training and terms of employee dismissal. 

A reading of Inaugural Messages permits other observations to be 
made: 


¢ The approach to labour issues has changed considerably over the past 
44 years: the tone has become gradually less paternalistic, and the 
issues are approached from a more technical standpoint. 

¢ The announcement of forthcoming legislative intervention is sur- 
rounded with cautious circumlocutions. 

¢ Tripartite participation, that is, coordination beyond the level of con- 
sultation, is not taken up by leaders of political parties once they 
become premier. Union federations hardly seem resolved to go 
beyond a consultative role in this area. 


Following this review of major labour legislation and this overview of 
recourse to legislation proposed by the parties to labour relations and the 
political parties, we shall make a critical analysis of present labour 
legislation and its many implications. In other words, we shall attempt to 
define more clearly the discrepancy that may exist between union and 
management demands and proposals or offers by the political parties on 
the one hand, and labour legislation actually adopted and its real scope 
on the other. 
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The Legislator’s Response: Assessment and Implications 


The overall assessment of present labour legislation requires that we 
analyze both the content of these rules and their effect. While following 
this two-pronged approach, we cannot overlook the socio-economic 
setting causing or giving rise to the legislation, and also the influence of 
the legislation on the setting. To this end, we shall proceed in three 
complementary stages. First, we will point out certain features of the 
process of legislative intervention in this field. Second, we will highlight 
the scope of the major rules of labour law. Third, we will conclude witha 
brief analysis of certain implications of the rules, implications that may 
at first glance be unsuspected. 


The Development of Labour Law 


Labour law, in its modern conception and according to the general 
teaching of doctrine, is said to be the result of industrialization — a sort 
of by-product. The development of new rules was not made necessary 
simply to alleviate the effects of the worker’s legal subordination, but 
was particularly necessary because of the marked economic inequality 
of the co-contractors in this new context. Mass production, the taming 
of new sources of energy, concentration of the required financial and 
technical resources, and the division and fragmentation of individual 
jobs had the effect of increasing the economic and occupational depen- 
dence of employees. Thus, employees found their numbers greatly 
increased in a single workplace; they arrived empty-handed, and all were 
easily replaceable or interchangeable. In the context of the industrial 
revolution, the regulatory dynamic of the law of supply and demand 
could not have its normal play, and so new legal rules were called for. The 
process was not new. In the aftermath of the Black Death, at a time when 
the law of supply and demand might have worked to the advantage of 
workers, given the reduction in their numbers, a rise in workers’ wages 
was in fact prevented by state prohibition.®! 

The issue of interest to us here is primarily the nature and importance 
of these legislative interventions. As we have previously seen, in the first 
part of the study, the earliest labour laws consisted mainly of providing 
“first aid” to employees, to ensure minimum guarantees for their mate- 
rial subsistence and their survival in the employer’s enterprise. Repeated 
analysis has by now demonstrated that the socio-economic context was 
indeed unfavourable to employees, and that the law in general served 
them just as poorly. Civil law was principally patrimonial, guaranteeing 
the legal security of property owners. As for contractual freedom, the 
law could have no practical value except for someone who could refuse 
to enter into a contract, which was certainly not the case for employees. 
Also, the latter, who were to be found in factories, could hardly benefit 
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from the broad freedom of trade guaranteed under the Criminal Code. In 
sum, economic and occupational inequality was so strong that the formal 
legal inequality of citizens concealed inequity, injustice and domination. 
Corrective measures and regulatory mechanisms were required. 

This hostile legal framework also enables one to understand why 
assistance, support and corrective action could only with difficulty come 
from the courts. At most, the approach of the courts allowed it to be 
demonstrated that, in practice, the law was unsuited to the new social 
and economic conditions. Further, it may be seen that this characteristic 
of labour laws results from the relationship between the legislature and 
the judiciary. Since the task of the courts is not to make the law, but 
simply to state it, it should be no surprise that judges have been unable to 
adapt the law to social and economic circumstances. New rules were 
required, and this is a political task. We have already been able to note 
that the contribution of new rules occurred piecemeal, and only for the 
most urgent issues. The interpretation and application of new labour 
laws were made by the courts, circumspectly and conservatively. Gener- 
ally speaking, the courts became the guardians of the legal system of the 
period: they argued that the new rules should be treated as exceptional 
measures, and thereby authorized a restrictive interpretation. Since then, 
there has been a continuing dialectic between the legislature and the judici- 
ary concerning labour, with many of the amendments to labour legislation 
being only positive or negative responses to judicial decisions.®2 

This process is not particular to Quebec or even to Canada: the history 
of labour legislation in Britain, West Germany, France and the United 
States reflects the same pattern, although the solutions adopted may be 
different.83 Whatever the case, the judicial counterweight to the legis- 
lator’s action and reaction cannot be overlooked in appreciating the 
design and structure of labour legislation. This is a key component, in 
that the courts have generally served as a “handbrake” on the develop- 
ment of labour law, and their action has gone far beyond mere concern 
for the consistency of the law as a whole. Even court decisions that were 
rather favourable to an individual employee were not really exceptions 
to the general approach, which has been fairly hostile to collective 
action. By way of illustration, in the following excerpt from Harrison v. 
Carswell, the Supreme Court of Canada ultimately had to decide 
between the right to property and the right to picket: 


The submission that this Court should weigh and determine the respective 
values to society of the right to property and the right to picket raises 
important and difficult political and socio-economic issues, the resolution of 
which must, by their very nature, be arbitrary and embody personal eco- 
nomic and social beliefs. It raises also fundamental questions as to the role 
of this Court under the Canadian constitution. The duty of the Court, as I 
envisage it, is to proceed in the discharge of its adjudicative function in a 
reasoned way from principled decision and established concepts. I do not 


110 Morin & Leclerc 


fora moment doubt the power of the Court to act creatively — it has done so 

on countless occasions; but manifestly one must ask — what are the limits 

of the judicial function ?84 

Another feature of this legislation results from the piecemeal 
approach, without any comprehensive plan or specific policy direction, 
at least in appearance. This situation is explained mainly by the fact that 
the intention was not to carry out a radical reform of the legal system. It 
was believed to be sufficient to make simple adjustments and special 
adaptations required either by changes in the economic situation or as a 
response to social or political considerations. It is not surprising then 
that labour laws are constantly being amended (twenty times in as many 
years, in the case of the Labour Code) or are often the subject of stormy 
debate in the National Assembly and in the news media; they are seen, at 
the time they are tabled, as temporary measures, likely to be amended in 
subsequent sessions of the Assembly. 

These legislative acts often have important political implications, 
since they specify, limit or circumscribe the state’s role in society, the 
right to property, the employer’s prerogatives, and the rights and free- 
doms of employees and their unions. In other words, labour laws directly 
concern opposing interests; the proponents on either side have suffi- 
ciently well-articulated means of exerting pressure, which appear as 
soon as a bill is tabled. This may explain the difficulty of intervening 
rationally. However, the structure of these laws bears eloquent testi- 
mony to a painful gestation. The general context represents an economic 
and political backdrop on which are drawn the demands and proposals 
for legislative intervention described in the previous section. 

When labour bills have undergone the prior test of real consultation, 
not only study in the National Assembly but application as well has been 
facilitated. For example, the abolition in 1969 of the Labour Relations 
Commission in favour of a new and original mechanism consisting of 
investigators, investigation commissioners and the Labour Court 
occurred in a straightforward manner. The parties represented on the 
Advisory Council on Labour and Manpower felt the bill to be of their 
own doing, which encouraged them to adopt a more positive approach at 
the time of study of the bill in the National Assembly and its implementa- 
tion. The 1977 amendments to the Labour Code (system of arbitration of 
grievances tightened up, anti-strikebreaking measures, compulsory 
arbitration at end of first contract, etc.) were the subject of along process 
of real consultation between the parties. The labour bill (S.Q. 1977, c. 41) 
did not give rise to endless debate in the National Assembly, and was 
adopted easily, even though not everyone willingly accepted all the new 
rules. It would seem that the more positive attitude of the parties on the 
labour relations scene also calmed the official opposition. True consulta- 
tion not only made the legislative process easier, but eased implementa- 
tion of the new rules, which already had their roots in the workplace. 
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Demands, offers, proposals and counterproposals for legislation made 
by the parties to labour relations, political movements and the govern- 
ment are often based on legislation by neighbouring governments. 
Labour laws in the other provinces of Canada and the United States 
serve both to justify a demand for intervention and to demonstrate that 
we should be able to benefit from experience elsewhere, successful or 
otherwise. Many commonplaces come to mind illustrating the influence 
of other legislative assemblies:®> “It stands to reason we should have this 
law — Ontario, British Columbia and the federal government already 
have it ...”; “Our province is the furthest ahead in this field’; or 
‘““We’ve gone too far in this field — that’s why there are so many strikes 
[or why there is so much unemployment],” etc. 

The positive or negative influence of neighbouring legislation is felt in 
every respect. The most recent federal government bill to amend the 
Labour Code (Bill C-43) could also be regarded as a catching-up opera- 
tion, because most of its provisions appear already in labour legislation 
in Quebec, British Columbia and Ontario. In labour, as in life, everything 
is relative. 

As a few final observations on the legislative process in labour mat- 
ters, we note the new use of a technique known as the “framework law.”’ 
The two most important laws of the past ten years, the Act Respecting 
Labour Standards and the Act Respecting Occupational Health and 
Safety, offer no better example of true framework laws. The term applies 
to acts that include objectives, broad parameters, and minimum thresh- 
old levels. For the rest, the acts confer broad regulatory powers on the 
government to complement, specify, make fine distinctions in or sus- 
pend the principal provisions of the act in question, or provide for its 
total or partial application.®® To illustrate, s. 223 of the Act Respecting 
Occupational Health and Safety includes 42 subsections parsimoniously 
conferring normative power on the occupational health and safety com- 
mission; the Act Respecting Labour Standards attributes similar power to 
the Labour Standards Commission and the government in ss. 29 and 88 
to 92. This two-stage process achieves great elasticity and retractability 
in these laws; they could remain formally unchanged even when their 
real scope had been noticeably altered simply by regulation. Depending 
on the will of the government in place, it may suffice either to abolish 
certain regulations or amend them to subject a given activity sector to or 
exempt it from application of one or another part of the act, without 
waiting for another session of the Assembly or causing a major debate to 
be held beforehand. This could mean that a framework law is in fact also 
a “chameleon law,” able to change colour and blend into the political 
background of the time. 


New Content of Labour Legislation 


If we now consider the content of labour legislation enacted in the past 
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44 years, important changes may be noted. First, the state intervened 
from 1940 to 1960 principally to facilitate establishment of collective 
labour relations. Unions were thereby given the legal means to establish 
themselves as a party to labour relations (certification, union monopoly, 
compulsory negotiation, legal effects guaranteed in the collective agree- 
ment, etc.). Employees were enabled to negotiate their working condi- 
tions collectively, where they could not do so on an individual basis. The 
history of U.S. law (the Wagner Act) and the law in other provinces is 
instructive as to the real economic considerations that prevailed in 
making these many choices: 


‘Full freedom of association” and “representatives of their own choosing”, 
under the protection of the Wagner Act, were essential for the free and 
democratic collective bargaining which Congress believed would promote a 
healthy economy.87 


The primary characteristic of this system consisted of giving workers 
a legal, peaceful and orderly channel through which they could present 
their collective claims to their employer. Strikes described as being for 
“union recognition,” whether real or virtual (i.e., the threat of strike), 
were no longer necessary to force collective bargaining on working 
conditions. This was the rule of law applied to labour relations, a way of 
“taming” the process. On the political level, the beginnings of democra- 
tization of the workplace were imposed simultaneously on two levels: 
first, only the union freely constituted by and for the employees was 
eligible for certification, provided it obtained the support of a majority of 
the employees involved; second, through their collective body, employees 
could participate in developing their conditions of employment. 

This democratization had definite limits. The objective can be 
achieved only to the extent that employees really participate in the 
government of their union, and such democratization cannot exceed the 
framework of either the bargaining unit, i.e., the enterprise, or issues 
related to conditions of employment. To achieve democratization in the 
face of objections or hesitation on the part of employers, the narrow 
framework of the enterprise had to be selected. 

Limitation of the collective bargaining system to the framework of the 
single enterprise implicitly encompasses another characteristic: the pro- 
portional stopping of state intervention. The more the collective bargain- 
ing system can be made positive, accessible and widespread, the less the 
state is called upon directly to impose working conditions by law. This 
second feature is observed more often when the organization of collec- 
tive labour relations is limited to the enterprise, where one of the parties 
is the ‘“‘owner,” or master of the house. As soon as the bargaining 
framework extends beyond the enterprise, state intervention 
increases.88 The more the group covered by a collective agreement is 
broadened to include several enterprises or an activity sector, the less it 
is possible, generally speaking, to apply direct democratic rule. Through 
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a combination of legal, economic and sociological factors, there is 
apparently a definite relationship between the framework of the collec- 
tive bargaining system and the degree of employee participation in the 
mechanisms of developing their working conditions on the one hand, 
and the greater or lesser intervention of the state on the other. To the 
extent that the population base of employees is broadened, the role of the 
collective body and its elected or appointed agents also appears greater. 
The Quebec experience of sector-based negotiation (in education, health 
services and construction) provides information in this field. The pro- 
cess is accentuated when the unions face a single employer, the state.®? 

The initial choice of collective bargaining framework (the enterprise) 
and of other broad rules of the system (a single union party, obligation to 
negotiate but not to conclude an agreement, prohibition of strikes or 
lockouts for the duration of a collective agreement, etc.) fully respects 
the overall legal and economic framework of our society: 


e Employers remain free to choose their position, means of production, 
and organization. 

¢ Ownership of the enterprise and results of its activities remain strictly 
the employer’s concern. 

¢ Labour relations, manpower costs and the selection of employees 
remain the concern of the contractor and are all factors that stimulate 
competition. 

¢ The employer’s prerogatives of freedom of management are not 
directly called into question; however, the employer may make con- 
cessions, and must submit certain of his personnel management deci- 
sions for scrutiny by arbitrators or labour commissioners. 


Thus ownership, accession, free enterprise and the law of supply and 
demand are still solid foundations for the organization of economic 
activity and were in no way questioned by the labour laws governing 
collective bargaining. In this sense, adoption of the Wagner Act in the 
United States, the Labour Relations Act in Quebec, and other laws in 
Canada in no way caused a revolution in the legal system, and even after 
44 years of experience have not been a driving force for radical reform of 
labour relations within the enterprise. For the same reason, this system 
of collective labour relations has never altered the employee’s status in 
the enterprise: the employee is still legally an outsider, a sort of non- 
citizen °° 

We should also note the definite limits of the collective labour relations 
system, which are of several orders. First, the system concerns only one 
type of employee (the subordinate not himself possessing several man- 
agement prerogatives). So it is that foremen, superintendents and all 
other mandataries of the employer are excluded from the system, what- 
ever their numbers within the individual enterprise. The second limit 
arises from the practical organizational constraints inherent in the sys- 
tem. Even though the Labour Code (s. 21) specifies that a single 
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employee may use the system, the material and professional costs are in 
fact the same for setting up any system, whether it serves 5, 10, 20 or 100 
employees: certification process, negotiation, drawing up the collective 
agreement, supervising its administration, etc. Taking into considera- 
tion the slowness of the process and the speed with which enterprises 
metamorphose, experience shows that this system of collective labour 
relations is fairly well suited to large and medium-sized enterprises in the 
primary or secondary sector, but very little suited to the small enter- 
prise, and even less to small and medium-sized enterprises in the tertiary 
sector. It is precisely in the tertiary sector that the active population is 
increasingly found (see Table 2-1). Although labour commissioners have 
handed down 16,800 decisions on certification between 1972 and 1982, it 
is believed that the number of employees governed by a collective 
agreement has remained stable in comparison to the active population.?! 
While the 1944 Labour Relations Act achieved some of its immediate 
objectives, the Labour Code that replaced it now seems poorly suited to 
respond to the real problems of the present and the near future. This is 
because the framework of this collective labour relations system (the 
enterprise) also imposes restrictions on the object and scope of issues 
that may be dealt with. Thus it is difficult, and sometimes impossible, to 
develop, at enterprise level and beyond the respective wishes of the 
parties concerned, conventional measures for settling issues such as: 


* vocational training to meet present and future needs; 

* job security; 

¢ mobility between related enterprises and occasionally within the same 
enterprise, but outside the bargaining unit; 

¢ supplemental pension plan. 


Perhaps because of the intrinsic limits to this system of collective labour 
relations, and also because of the numerous functional difficulties in the 
bargaining process, the state has gradually had to intervene to resolve 
certain issues directly or to arrange its participation. This twofold inter- 
vention has noticeably, but not fundamentally, altered the initial system 
of 1935-44. 

First, the state has raised the collective bargaining threshold consider- 
ably. When the parties begin collective bargaining, the point of departure 
is working conditions already guaranteed by law.?* Unless there is a 
settlement allowing a few deviations, the Act Respecting Labour Stan- 
dards and the Act Respecting Occupational Health and Safety imply, by 
way of example, that negotiations cannot result in provisions below the 
following levels: 


* content of pay slips provided for (s. 46, LSA); 

¢ definition of overtime and terms for calculating applicable rate (ss. 52 
ands) 7BSA); 

¢ seven holidays (ss. 60-65, LSA); 
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right to a third week of paid annual leave after ten years’ service (s. 69, 
LSA); 

right to notice of termination of employment or layoff (ss. 82 and 83, 
LSA); 

scrutiny of grounds for dismissal for any employee having over five 
years’ service (ss. 124 and 125, LSA); 

use, free of charge, of appropriate protective equipment for the 
employee’s health and safety (ss. 351 and 78, OHSA); 

right to refuse work when the employee deems it necessary to do so 
under the cirumstances to ensure his physical safety or that of his co- 
workers (s. 14, OHSA). 


Aside from this list, which is in no way exhaustive, a number of other 
issues have, in a way, been removed from collective bargaining and 
regulated by law: 


employees’ financial contribution to certified association, regardless 
of whether they are personally members, and the employer’s obliga- 
tion to make deductions at source (s. 47, LC); 

official language of the collective agreement and related documents 
(Charter of the French Language, s. 41 ff.); 

uninterrupted continuation of the collective agreement, even if sub- 
stantial changes are made in the enterprise by the employer (s. 45, LC); 
The Act Respecting Occupational Health and Safety provides a forum 
separate from that of collective labour relations for dealing with 
certain issues to be resolved in case of dispute by public agencies 
other than arbitrators. This is true for the choice of physician, the 
prevention program, individual safety measures, etc. For all of these, 
the Commission de la santé et de la sécurité (equivalent to the former 
Workmen’s Compensation Commission) supervises, organizes and if 
necessary rules in the place and instead of the parties. Although the 
Act Respecting Occupational Health and Safety provides that a collec- 
tive agreement may grant more advantageous measures, administra- 
tion of the portion of the benefits resulting from the Act itself remains 
the concern of the agencies set up under the Act. 


In addition to these direct state interventions in the actual object of 
collective bargaining, the state no longer leaves the parties alone; it 
takes part in the process or provides avenues allowing it to enter on the 
scene to: 


dispatch a conciliator at any time (s. 55, LC); 

impose arbitration and put an end to a first collective agreement if 
necessary (s-ss. 93.1 and 94, LC); 

exercise the right to strike or lockout (s-ss. 58.1 and 109.4, Lc); 
impose areturn to work of employees following a strike or lockout (ss. 
110 and 110.1, LC); 
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* scrutinize the grounds for dismissal decisions (ss. 14 and 100.12, LC); 
* appoint grievance arbitrators (in 27 percent of cases). 


In addition to serving as a “legal threshold,” a base on which the 
collective agreement is erected, these rules have the overall effect of 
taking collective bargaining out of the private domain. Now, parties to 
collective labour relations are no longer really left to themselves in 
establishing a bargaining agenda. Supplantive or provisional rules found 
notably in the Labour Code (ss. 100, 100.2, 100.12 and 101.5), the Act 
Respecting Labour Standards (ss. 49, 53, 60, 66, 79 and 94), and many 
other labour laws impose a degree of state intervention on negotiators, 
which may be manifested in any number of ways: 


¢ The presence of supplantive rules leaves the parties with an unavoid- 
able alternative: either they accept the legal standard, or they find 
substitute conventional rules. There is no third option. 

¢ As provisional rules already apply, one or both of the parties are 
motivated to deal with these issues in the collective agreement, refin- 
ing or adapting them to their needs, and it becomes that much harder 
for the other party to refuse to fall in line. 

¢ Working conditions guaranteed by law (labour standards, occupa- 
tional health and safety, etc.) with no prior compromise are regarded 
as simple minimums, self-evident in justifying further demands. It is 
true that in matters of occupational health and safety, the employer 
will often take the opposite course, maintaining that these are issues 
that have been removed from the field of negotiation.?* 


Through these various legislative techniques (minimum rule, supplan- 
tive rule, applicatory regulation, etc.), the state is able to guide or direct 
the parties onto predetermined paths.?4 Thus the very character of the 
collective agreement is altered. How could we still regard this collective 
document as a simple agreement or a contract of a private nature? The 
collective agreement may indeed become, in the legal framework, a 
normative document: 


¢ negotiated by a party representing a group of employees, by virtue of 
its legal authorization, 1.e., certification; 

¢ thatis the product of collective bargaining between two parties neither 
of whom has had to choose the other party; 

¢ with its contents partly preselected by the state; 

¢ that applies regardless of the departure of either of the co-signatories 
(ss. 45 and 61, LC), provided the enterprise survives and there are still 
employees in it; 

¢ selected in part in the place and instead of legal rules otherwise 
applicable. 


These facets of the collective agreement will serve to reveal its hybrid 
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character and its integration into the overall legal order of labour. The 
traditional dichotomy between law and contract would thus seem no 
longer to have its place in this matter of law. The overall labour system, 
that is, conditions of employment and working life, would be public; the 
few distinctions to be made with regard to certain working conditions 
would tend to be secondary or complementary. 

The marked intervention of the state goes beyond mere content of the 
collective agreement: its presence in the form of numerous agents Is 
increasingly constant throughout the process of collective labour rela- 
tions. We are already far from the initial U.S. approach, which was 
intended to be limited to leading the parties to the bargaining table. 
Although the table is already nicely set and laden with bargaining food 
when they are brought to it, a state representative might also sit down to 
dinner at any time. The minister of labour, for preventive purposes or to 
assist the parties in conflict or liable to be, may dispatch a conciliator to 
the negotiations, without being formally requested to do so (ss. 54, 55, 
LC;LMDA,s.3,S.Q.77,c. 41). Inthe case of first negotiations for a given 
bargaining unit, the state may also take away the parties’ right to 
negotiate and impose arbitration of working conditions (s. 93.1 ff., LC). 
The firm may not continue its normal activity during a strike or lockout: 
employees affected may not be temporarily replaced (s-s. 109.1 ff., LC), 
and a supervisor may monitor observance of the prohibition and report 
on it (s-s. 109.4, LC). At the end of a strike or lock-out, the state also 
ensures that employees return on a priority basis (ss. 110 and 110.1, LC). 
There are many other indicators that bring out the public character of 
collective labour relations: 


¢ public notice to be given to the parties at various stages of negotiations: 
notice of negotiation (s-s. 52.1, LC); notice of strike authorization (s-s. 
20.2, LC); notice of occurrence of strike or lockout (s-s. 58.1, LC); 

¢ public tabling of collective agreement and schedules (s. 60, LC) and of 
arbitration awards (ss. 89 and 101.6, LC). 


These rules illustrate that collective bargaining takes place on a highly 
visible plateau, where the parties are never entirely alone and must take 
into account the real or virtual presence of a third party. We have 
emphasized on a number of other occasions the many implications of 
these changes. Another observation is immediate: the system of collec- 
tive labour relations cannot be explained as a simple substitution for or 
transposition to the collective level of individual negotiation of working 
conditions which can no longer take place. 

We shall now consider the content of the Act Respecting Labour 
Standards and the Act Respecting Occupational Health and Safety. We 
have already pointed out some of the provisions of the Act Respecting 
Labour Standards representing general working conditions for all 


118 Morin & Leclerc 


employees, and at the same time serving as a point of departure for 
individual or collective bargaining. The act also includes a characteristic 
feature, highly revealing of the new direction of labour legislation: a 
more direct, more general and more complete elaboration, through state 
channels, of conditions of employment. Until 1979, the state intervened 
in two ways in this area: by guaranteeing certain minimum working 
conditions (wage rates, weekly day of rest, annual leave), and by facili- 
tating the development of working conditions by the parties (the object 
of the Labour Code). Despite 44 years of experience, 60 to 70 percent of 
employees have not used or have not been able to use this collective ‘‘do- 
it-yourself”’ channel. However, collective agreements resulting from this 
process also exercise a positive influence on the 60 to 70 percent of 
employees not covered by an agreement. Generally speaking, firms not 
party to a collective agreement refer to agreements in their own sector 
when establishing their conditions of employment.?> Whatever the case, 
the 1979 act allows agreements to go beyond simple minimum standards. 
It is perhaps for this reason that the Act Respecting Labour Standards 
was initially presented as likely to become a “contract for the non- 
contracted.” If we look at its content in comparison to the Minimum 
Wage Act, numerous components will be noted that have altered the 
state labour relations system in this way: 


¢ The worker is no longer just the employee in the strict civilist sense of 
the term (i.e., legal subordinate) or in the narrow sense of the Labour 
Code: managers, domestics and freelance employees are included, 
with some exceptions (s. I, subs. 6 and 10). 

¢ Applicable rates for overtime are established according to the real rate 
for the normal working week of the individual worker (s. 55). 

¢ Scheduling of working periods on a basis other than the week may be 
authorized by the state (s. 53). 

¢ Six non-working, paid statutory holidays are guaranteed for all 
employees (s. 60). 

¢ Three weeks’ paid annual leave is guaranteed for employees with more 
than ten years’ continuous service (s. 69). 

¢ Social and family leave (death, marriage, birth, adoption) is guaran- 
teed for all employees (ss. 80 and 81). 

¢ Advance notice of termination of labour contract or equivalent must 
be given to all employees (ss. 82 and 83). 

¢ Certificate of termination of employment must be issued by employer 
(s. 84). 

¢ Scrutiny of grounds of any dismissal of an employee with more than 
five years’ continuous service is also ensured (s. 124). 

¢ There must be compensation to employee for lost wages as a result of 
employer’s bankruptcy (s. 136, not yet in force); special guarantees 
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that may be provided to employees under the Bankruptcy Act (Bill 
C-12, federal) certainly appear to be more legitimate and more easily 
achievable than the guarantee under s. 136. 


Taking into account the vast regulatory power the law confers on the 
government and the labour standards commission, it would be possible 
to adapt these conditions of employment, imposed through state chan- 
nels, to follow closely the general development of collective agreements. 
In this sense, these labour standards would be the shadow of collective 
agreements. The situation clearly illustrates that we have passed the 
minimum intervention level and that it would be possible, in many of the 
soft sectors, to substitute the state system for the collective bargaining 
process. Need we restate that the more complete and detailed the public 
system is, and the more it is gradually adopted through regulation, the 
less employees will feel the need to take the path of direct negotiation 
through their unions? True, this system was seen as a necessity, since the 
majority of small and medium-sized enterprises have not been able to be 
put under a collective bargaining system.”® It is also possible that the Act 
Respecting Labour Standards may serve in the coming years, and to the 
extent that its potential can be used, to sidestep the demand for a 
multipartite collective bargaining system that some were asking for as a 
complement to collective bargaining at the enterprise level, notably in 
cases where there was a high turnover of manpower. This dilemma of 
state vs. union being acknowledged, it will have to be resolved sooner or 
later. The response chosen will noticeably alter the general labour sys- 
tem in Quebec. 

The Act Respecting Occupational Health and Safety of 1979 also con- 
tains special features that have altered the labour scene. Two major 
thrusts characterize the new legislation: a partial departure from the 
traditional pattern of preventive action being the business of the person 
in charge of the enterprise, and a marked distinction between prevention 
and collective bargaining. We will come back to these two points so as to 
identify clearly the new aspects of this legislation, the medium- and long- 
term implications of which may be highly significant. 

The broad principles of civil liability (criminal and contractual) have 
always applied in the workplace, as in any other field. The employer — 
master of the establishment, property owner, free to choose the channels 
and means of production, and to choose his employees — had to answer 
for damages resulting from his acts and his property (s. 1053 ff., Civil 
Code). The Workmen’s Compensation Act of 1931 and its many amend- 
ments have not basically altered this initial pattern; only the form of 
compensation was changed so as to guarantee collectively that the 
victim was in fact promptly and suitably compensated. It fell to the 
individual employer to take proper measures to prevent occupational 
accidents, by eliminating any factors that could pose a hazard to his 
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employees’ physical well-being.?”? Everything was based on civilist logic 
to the effect that the employer, as a good manager of his property, had 
every interest in reducing the risk of accident. Without questioning this 
postulate directly, the general economy of the Act Respecting Occupa- 
tional Health and Safety starts from another principle, one also found in 
the Charter of Rights and Freedoms (ss. 1 and 46), and stated in these 
terms: “The object of this act is the elimination, at the source, of dangers 
to the health, safety and physical well-being of workers” (s. 2, OHSA). 

If this is the object of the Act, then the intent was more to rely 
exclusively on the freely exercised vigilance of the employer, stimulated 
by his own proprietary interest. Section 51 articulates, in fifteen points, 
the principal facets of preventive action that henceforth fell to the 
employer. In a way, the prevention aspect, taken in its positive dimen- 
sion, is dealt with separately from the civil and penal liability aspect. The 
latter legal aspects are not directly altered or modified by the putting in 
place of this positive, participatory prevention system.?8 The second 
characteristic feature of the health and safety act appears as well in s. 2: 
“This act provides mechanisms for the participation of workers, work- 
ers’ associations, employers and employers’ associations in the realiza- 
tion of its object.” 

This provision means first of all that prevention should become the 
concern of all those involved in the workplace, and not just the employer, 
and also that prevention activity is to be carried on separately from 
collective labour relations. To this end, new institutions and agencies 
were put in place (health and safety committees, prevention represen- 
tatives, sector-based health and safety parity associations, health and 
safety commissions, etc.) to detach prevention from negotiation, 
although the parallel structure is incomplete (s. 4, subs. 2). Thus, means 
were sought to avoid having prevention programs, means and institu- 
tions themselves subject to the risk of repeated negotiation of working 
conditions every two or three years. Consequently, the unions, like the 
employers’ associations, are in no way kept out of prevention, and their 
participation is assured, as indicated ins. 2, subs. 2 (see especially ss. 16, 
69, 72, 82, 88, 98, 104, 105, 141, 209 and 232, Act Respecting Occupational 
Health and Safety). 

In practice, it is not always easy to maintain the distinctions between 
prevention and negotiation: in both, compromises are unavoidable, and 
the principal actors may be the same. In the medium term, it is possible 
that the distinction may be accepted and that the parties will be able to 
maintain it, so much do the two issues require different treatment. For 
the time being, this new legislative act has noticeably altered a number of 
facets of the traditional system: 


* separation of prevention from civil liability: prevention is no longer, in 
law or in practice, a mere secondary concern; 
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* recognition of the worker’s right to work directly on accident preven- 
tion and conferral of the means for him to do so; 

¢ distinguishing the prevention issue from the issue of negotiating work- 
ing conditions: this means that prevention is not subject to the risks of 
any overall compromise; 

¢ achievement of a prevention policy conferred on separate bodies 
under the supervision, and if necessary the arbitration, of government 
agencies (health and safety commission, inspectors, social affairs 
commission, labour court, etc.). 


This second major law has also helped to publicize the workplace. While 
the observation seems self-evident, the long-term implications of the 
process are more uncertain and debatable. 

To conclude this brief content analysis of major labour legislation, we 
wish to emphasize the method selected to find the target population. 
Since the subject of labour laws is the ‘““employee,” the term should be 
defined. Faced with this problem, the first labour legislation was limited 
to indicating who the employee was, by means of a series of juxtaposed 
occupational titles: 


“employee” means any apprentice, unskilled labourer or workman, skilled 
workman, journeyman, artisan, clerk or employee, working individually or 
in a crew or in partnership.?? 


Subsequently, in 1964, a very broad formula was used as a definition: “a 
person who works for an employer and for remuneration.” In spite of 
appearances of a flexible approach, the courts have always retained 
civilist concepts of legal subordination and the right to order in making 
this qualification. In 1979, the Act Respecting Occupational Health and 
Safety used a definition that was original to say the least: on the one 
hand, going back to the civilist concept of the contract for the hiring of 
personal services and, on the other hand, specifying that the relationship 
might be on a free-of-charge basis, which is certainly paradoxical. 
One need only peruse the compilations of case law over the past 44 
years to observe the difficulties encountered by the courts in defining the 
term employee, especially since the changes brought about by legislation 
hardly helped to clarify the issue. This is a matter of capital importance, 
however, since the definition, depending on whether it is broad and 
flexible, or narrow and restrictive, immediately affects the active popula- 
tion governed or protected by the rules of labour law. We have witnessed 
many debates on secondary points of labour law, but when it comes to 
the fundamental definition, we seem to have been left to the fits and 
starts of case law.!°° Of course it is difficult to define in a static manner 
the characteristic components of the employee, inasmuch as the subject 
is constantly changing, in terms of both the type of relation established 
between the parties to a labour contract and the means by which the 
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labour is performed.!°! While it is nearly impossible to define an 
employee for purposes of future application of labour legislation without 
causing the law to become ossified, it might be necessary to resort to 
techniques that would enable civil law to be abandoned and also leave 
the application of proper parameters for identifying employees to spe- 
cialized bodies.!°? In sum, the real scope of labour laws is directly 
dependent on its subjects, that is to say, on the definition of the employee 
in question. 


Long-term Implications of Present Rules 


The rules that are added almost annually to the body of labour law may 
sometimes produce side effects that were not necessarily being sought, 
or were not even known, at the time they were passed.!°? These expo- 
nential effects are very real and sometimes give rise to new directions 
and surprising results in the whole of labour law. Thus, it would appear 
impossible to deal with the scope of present labour legislation without 
considering this dimension or emphasizing certain directions taken by 
these rules, and not delve into futurology. In light of this, we will stress 
certain fairly new features of the role or functions attributed to the 
certified union, the difficulty of situating the true position of the state 
because of its manifold functions, and, finally, changes in the dynamic of 
collective labour relations brought about by the change in status of the 
certified union and the ongoing presence of the state on the scene. 


Change in the Union’s Role 


The certified union has increasingly become a public body for managing 
employees. For those who still believe in stopping the flow of events by 
falling back on familiar terms and folklore, this assertion may be surpris- 
ing, even shocking. However, one need only analyze the present situa- 
tion (in practice and in law) to see that such is the direction of the current 
on which the certified union is riding.!°* Let us briefly review the legal 
framework of the certified union. 

The certified union is subject to numerous provisions that tend to 
facilitate union activity, while ensuring a minimum of freedom for indi- 
vidual employees. To achieve this twofold objective, new standards were 
adopted — often, we would stress, at the request of union federations 
and management as well. 


¢ Every employer who is a member of the certified association must pay 
union dues or the equivalent amount, and the employer must make a 
deduction for dues at source, on the employee’s behalf (s. 47, LC). 
¢ The certified association may not require the employer to dismiss an 
employee because of the employee’s having been expelled from the 
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association or because the association has refused the employee’s 
admission as a member. Under s. 17 of the Charter of Rights and 
Freedoms, the union must treat all employees equally (s. 63, LC). 

¢ The certified association must seek the approval of its members (by 
secret ballot) for purposes of electing its leaders, taking a strike vote, 
or concluding a collective agreement (s-ss. 20.1, 20.2, and 20.3, LC). 

¢ The certified association must disclose its financial statement to its 
members every year (s-s. 47.1, LC). 

¢ The certified association must deal with all members of the bargaining 
unit in a fair and equitable manner; the labour court may investigate 
the union’s behaviour following a dismissal, disciplinary sanction or 
non-recall to work by the employer, regardless of any general or 
particular agreements between the employer and the union (s-ss. 47.2, 
47.3, 47.6 and 110.1, LC). 


Such controls on the internal management of the union were made 
possible, we feel, by the fact that neither society nor the state still 
regarded the certified union as merely a private association. The 
Supreme Court of Canada also noted this fact more than twenty years 
earlier: 


. . . those who exercise a control over union membership hold, towards the 
working classes, a position which the law effectively raises above the level 
of merely private nature. 

Under like conditions, the right claimed by respondent and the duty 
required to be performed by appellant cannot be of a merely private 
nature. !05 


The problem in this area consists of finding the proper measure of state 
intervention. To what point should the state mix into the union’s internal 
affairs to protect the individual, without at the same time subverting the 
union or turning it into a public body of private origin? This difficult yet 
essential balancing act, while it does not actually turn union leaders into 
public agents for managing employees, was described in these terms by 
Professor Otto Kahn-Freund: 


Trade unions exercise public functions, but they cannot exercise them 
unless they remain free and autonomous. In a democratic society they are 
not part of government. They represent the interest of the workers and in so 
doing they exercise a public function. . . .!0 


What is the situation in Quebec? The presence of these new rules may 
slowly, almost imperceptibly, affect relations between union and 
employees, and take us away from the traditional concept in which the 
union was seen as the body representing and defending workers’ inter- 
ests, motivated by the concrete, deliberate solidarity of its members. Of 
course, union funding is facilitated by the effects of s. 45 of the Labour 
Code, but users of the union’s services can always be more demanding 
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individually. Since employees are constrained to contribute to the 
union’s financing, membership quickly becomes automatic, consciously 
or unconsciously, regardless of personal convictions. It is an easy step 
from there to the employee’s seeing the union as a service agency and 
regarding it as his creditor, whom he is thus less ready to serve. We are 
thus slipping back into individualism, which can only reduce the vitality 
and strength of the union.!°’ Taking into account the potential for 
external control of the union’s decision making, it is possible that the 
state may also exert an influence. In other words, case law of the Labour 
Court in this area (s-s. 47.2, Labour Code) would be considered as one of 
the components in the union’s decision making. The decisions made can 
thus differ greatly and diverge from the collective interests of the group. 
It is in this sense that the accredited union may sometimes forget its main 
raison d’étre, defending collective interests, and instead serve the more 
immediate and more personal interests of the employees directly 
involved. This situation may in fact result, partly at any rate, from the 
new rules. 

This trend follows along the same lines the courts and the legislators 
seem to be following. To assess the behaviour of unions in a labour 
conflict, the courts often base themselves on the assumption that leaders 
can and should have absolute control over the union troops, and all that 
is needed is an order to retreat from the commanding officer (the union 
president) for this to happen. In this way, the courts have demanded 
through injunction, to assess the extent of the union’s civil liability, that 
union leaders give a clear return-to-work order and have considered the 
way in which the order has been obeyed. !%8 This is the management role 
that seems to be increasingly attributed to the union. As soon as it is 
deemed that the union has strayed from that role, the courts have been 
ready to hold the union responsible for the results. The courts have not 
been alone in regarding the certified union in this way. The legislator has 
taken a similar approach, in a more or less clear manner. 

A number of special legislative acts have required that a return-to- 
work order be obeyed by at least 70 percent of the employees involved; 
otherwise, the union would automatically be in violation of the act: 


¢ An Act to Ensure for Users the Resumption of the Normal Services of the 
Montreal Transportation Commission, S.Q. 1967, c. 1; 

e An Act to Ensure the Protection of Police and Fire Services to the 
Citizens of Montreal, S.Q. 1969, c. 23; 

¢ An Act to Ensure the Right to Education to the Pupils of the Commission 
scolaire régionale de Chambly, S.Q. 69, c. 68. 


The law sometimes uses the technique of presumption, rendering the 
union immediately liable for a circumscribed situation of fact, a liability 
from which it has the burden of removing itself subsequently, under 
predetermined conditions: 
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Every association of employees and every union, federation, confederation, 
congress or council to which such association belongs or is affiliated or of 
which it is a member is deemed to have contravened section 5 on any given 
day upon proof, subject to section 17, that employees represented by such 
association of employees have not complied with section 2 or section 3. 

The presumption may be rebutted by the association of employees or the 
union, federation, confederation, congress or council only if it proves that it 
took appropriate measures to induce the employees represented by the 
association of employees to comply with section 2 or section 3, as the case 
may be.!09 


While the unions have insisted strongly and for many years that the 
state intervene through legislation, it seems clear they were also affected 
by the labour laws thus passed, and not necessarily as they might have 
expected at the outset. 


Confusion of Government Functions 


Since the time the state became an employer in the sense of and for 
purposes of the Labour Code in 1965, thereby entering into the melée of 
collective labour relations, its legislative interventions have occasion- 
ally given rise to certain ambiguities. While not maintaining that the 
government is in a conflict-of-interest situation (to the extent this is even 
legally possible), it might be believed or inferred that the government, 
which also acts as an employer, cannot overlook this dimension when 
organizing or reorganizing labour legislation. To the extent that the state- 
employer status is not clearly defined and ts insufficiently distinguished 
from the status of other employers, the doubt may persist. Thus it is 
important that the system of collective labour relations in public sectors 
be clearly decreed and applied in a consistent whole, and not reworked 
or revised before or during a phase of intense bargaining. When the 
parliamentary wing of the state participates, even indirectly, in negotia- 
tions by the state-employer, the quality of the output is affected and the 
authority of the law diminished.!!° Such a situation may accordingly 
reduce the scope of other labour legislation from the same source. 

It can never be emphasized enough, in our view, that bargaining in the 
public sector is a basically political act and will always be so as long as 
real bargaining continues to exist, because of the ongoing combination 
of factors: employer (i.e., the state, the actual government or its agents); 
object (i1.e., public services on the one hand and a considerable portion 
of the budget on the other); individuals targeted directly (i.e., govern- 
ment employees or equivalent) and, indirectly, the recipients of public 
services, who are also taxpayers. If we add to this the fact of the state’s 
presence and influence in labour relations of other enterprises, what 
emerges is that this field is an immense network in which the compo- 
nents (private, semi-public and public) are closely interrelated. 
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The overall approach taken by the state as employer in its own 
collective labour relations may affect the scope of the state’s many 
interventions in the collective labour relations of other employers in the 
public and private sectors. This situation may be particularly delicate in 
firms where the capital or funding may come, in whole or in part, from 
public funds or which are under public trusteeship (Quebec Deposit and 
Investment Fund, Société générale de financement). In this field, there is 
no longer any useful abstract predication: the only effective means of 
persuasion is example and the search for chain effects using a concrete 
model. For these reasons, the authority of labour laws with other 
employers, unions and employees may be altered (granted, in the long 
term) by the behaviour of the government toward its own laws. On the 
political level, the division of parties between public sector and private 
sector is by no means “‘watertight’’ — quite the contrary. The legislative 
act should at all times keep its place and not descend to the level of a 
specifc tactic to serve the state-employer’s immediate purposes. In the 
long term, the very authority of the law is at issue. 


End of a Partnership 


One of the characteristics of the model initially used in 1935 consisted, as 
we have seen, in circumscribing collective labour relations to a single 
employer and the certified association representing his employees. Pro- 
vided there is an agreement between them, the parties could do any- 
thing, or almost anything (s. 62, Labour Code): choose the bargaining 
method, the pace of bargaining, and content. Both parties were assured 
of the legal value of their main agreement (ss. 67 and 101, Labour Code), 
and also of any special or additional agreement. This is no longer quite 
the case, since certain of these agreements may be reviewed and 
amended by public agents: screening measures to monitor inflation were 
temporarily imposed in 1976 under the Anti-Inflation Act. Aside from this 
passing interference, certain agreements between an employer and a 
union may be reviewed, monitored, and in some cases set aside. This is 
particularly so where the union may have made an express or a tacit 
agreement following a dismissal, disciplinary sanction or non-recall to 
work (s-ss. 47.3 and 110.1, Labour Code). As the union’s position may be 
assessed by the Labour Court and the employer’s initial decision made 
subject to scrutiny by an arbitrator (s-s. 47.7, Labour Code), such 
agreements between the parties are neither definitive nor final: they are, 
in fact, under resolutive reserve. This affects the union’s authority in the 
employer’s eyes, and both parties know that any possible agreement 
between them will be definitive only after the prescription of the law to 
exercise its recourse (s-s. 47.3, Labour Code). It is also possible for the 
union to play one side against the other, by making an agreement with 
the employer in an attempt to gain certain benefits from it, while hoping 
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that the employee will complain.!'! These effects may have been under- 
estimated at the time the control was put in place (s-s. 47.3 ff., Labour 
Code), but they can affect the quality of relations between the parties, 
who are responsible for collective labour relations within the enterprise. 
This process also illustrates the difficulty of striking a balance between 
measures aimed at organization of collective labour relations and mea- 
sures dealing mainly with protection of individual rights. 

Another illustration of the problem of measuring rights could result in 
the near future from application of new provisions of the Charter of 
Rights and Freedoms. Equal opportunity (affirmative action) programs 
in employment!!? could overturn job security provisions contained in 
many collective agreements. In order to correct and catch up, such 
programs allow for suspension of the application of a number of terms of 
the collective agreement. Without seeking to determine the quality of 
these standards, it seems obvious that the Charter has favoured an 
egalitarian approach to the freedom to make an agreement. Application 
of equal opportunity measures will certainly shake up the present sys- 
tem of collective labour relations. It will be difficult, at the very least, to 
assess the general implications for all employees governed by collective 
agreements. The situation reveals clearly the mutual influence of labour 
laws and the repercussions they produce. As concerns the Charter, the 
parties’ freedom to make contracts should be limited in order to ensure 
greater equality. This price will not, however, be paid by the same 
individuals. 

Finally, we should emphasize two other long-term effects of labour 
laws that do not seem to have been directed toward labour relations, at 
least not originally. These concern laws allowing collective recourse and 
the exercise of recourse to small claims.!!? It will be acknowledged that 
these are two legislative measures sharing the same objective, to which 
unions originally subscribed, namely easier and more effective access to 
justice. These forms of recourse have been used for a number of years by 
employees and users of services against unions that initiated an illegal 
strike and thereby deprived them of their wages or a public service, as 
the case may be. In the case of an employer having several employee 
groups, the employer would only need to lay off the other employees 
temporarily because of the illegal strike by one group for the union in 
question to be required to reimburse the wages thus lost.!!4 In the case of 
collective recourse, success in the initial stage of the process (authoriza- 
tion to exercise the recourse) for private users of a public service as a 
result of an illegal strike seems to produce immediate results.!!> Taking 
into account the newness of these two measures, the deep-seated legal 
implications of this judicial intervention cannot yet be ascertained. It 
seems certain, however, that the practice of collective recourse and 
individual petitions to the small claims division will have considerable 
repercussions for everyone involved (employers, employees in other 
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groups, striking union members, unions, federations, etc.). The new 
judicial means are certainly less costly, less painful, and quicker, but also 
more corrosive than the large suits for damages and interest experienced 
previously. Recent amendments to the Code of Civil Procedure to facili- 
tate the exercise of collective recourse, by their very presence in acts 
amending the exercise of the right to strike in public services, are very 
revealing of its new end purpose.!!® 


Conclusion 


This review of the legislative output of the past 44 years, the placing of 
the legislation in context, and the critical analysis that followed allow us 
to make several general observations. The question, in short, is whether 
a greater knowledge of the roads taken in the past can facilitate the 
choice of appropriate paths in the coming decade. 

In the first place, it appears that what holds true for Quebec applies as 
well to the rest of Canada, to the extent that the same problems arise. In 
labour matters, economic borders extend far beyond constitutional 
lines, and often ignore them. Of course, fine distinctions must be made, 
particularly in the area of the public sector, where Quebec has experi- 
enced special problems.!!” Aside from this area, distinctions among the 
industrialized provinces are mainly ones of form, approach and second- 
ary matters. 

This review of labour laws, by describing both their numbers and the 
diversity of the issues dealt with, has demonstrated the progression in 
the “‘publicization” of labour relations. While on the constitutional level 
the division of jurisdiction in labour matters is made mainly through 
attachment to the “property rights and civil rights” category — s. 92(13), 
Constitution Act, 1867 — it must be acknowledged that labour relations 
are no longer private, and have become increasingly mixed. The state, 
through its many agencies and bodies, is a presence, and in fact an active 
participant, in labour relations. In the context of our legal system, it is 
true that legislative intervention is often the result of incessant demands 
by the parties involved. These laws do not merely impose a framework 
on individual and collective labour relations: the state now establishes 
thresholds, takes responsibility for certain issues, imposes its presence 
and may even replace the parties. It may well be that because of these 
factors the individual labour contract, and even the collective labour 
agreement, increasingly represent normative documents, the content of 
which is drawn as much from public as from private sources. The fact 
also emerges that labour law is articulated less by means of these two 
documents (contract and collective agreement), and that acts, regula- 
tions, decrees, directives and judicial decision take on more scope and 
influence. The phenomenon may be regarded, however, as an inevitable 
result of the state’s growing intervention in economic matters as 
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requested or solicited, for different reasons, by unions and employers 
who may not have suspected that their demands would give rise to such 
by-products. As Professor Barbash has noted, “The more the state 
intervenes in market systems the greater are the difficulties which the 
bargaining process encounters.’’!!8 As the state’s presence seems 
unavoidable, we will also have to assess the effectiveness of the collec- 
tive labour relations system using present data, and not an outmoded 
model. 

Since the state now participates as an active agent in economic 
activity, and not just as a sort of “repair shop,” it was to be expected that 
it would concern itself with labour relations other than as a peace officer. 
The legislative output of the past 1S years clearly illustrates this process. 
The situation raises two quite important questions to which answers will 
have to be found once we decide to reorganize the system of collective 
labour relations. 

First, can even partial democratization of the workplace still be 
assured by collective bargaining of working conditions at enterprise 
level? Even though this framework has already been somewhat out- 
moded by the effects of legislative acts and standardized collective 
agreements, should we keep what is left of the present system? It may 
have to be complemented by other forms of participation such as (inter- 
nally) supervision committees, tabling of an annual report on the firm’s 
corporate health, profit-sharing and (externally) consultation centres, 
data banks, participation on planning boards, public cooperatives, and 
appointment of employee representatives to all boards of public institu- 
tions of an economic nature. 

According to Professors J. Clark and Lord Wedderburn, the Donovan 
Report on labour relations reform in England inferred this threefold 
question: | 


. whether new problems should be dealt with by voluntary collective 
bargaining or by compulsory statute law? Or, if by both, what should be the 
relationship between the two methods?!!19 


This question seems just as relevant to our situation. 

Second, how much freedom to manoeuvre should unions have so that 
they can carry out their original role of representative body for the socio- 
economic interests of their members? We have already emphasized the 
difficulty of balancing the safeguarding of collective rights with the 
protection of individual rights in such a way as to avoid turning the 
unions more or less overtly into public agents for managing manpower 
resources. !7° 

Third, is the problem with respect to labour laws of a quantitative ora 
qualitative order? It would seem at first that this is a question rather of 
disorder, of an inconsistent hodge-podge resulting from the yearly addi- 
tion of more bits and pieces of labour legislation. It is hard to find, 
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examine and establish relationships among the laws. Methodical clar- 
ification of the present rules, by gathering them together under a few 
general headings and simplifying their wording, would eliminate much 
of the tangle of legalese tripping the parties involved. Also, it is 
unthinkable for a major portion of legal relations in labour matters not to 
be organized through legislative channels. For this to be otherwise, the 
overall legal system would itself have to be radically altered, as it is 
clearly more favourable to one of the parties, i.e., the employer. It is in 
this sense that the law’s silence is often equivalent to a licence for the 
employer. Labour laws, as we have seen, play a role of correcting initial 
imbalances; hence, the need for such laws. The contract or collective 
agreement alone cannot correct the situation, especially since judicial 
courts cannot come down on the side of the employees. We have already 
stressed the heteronomy of labour law — that is, its attachment to and 
dependence on general law — to explain the situation. For these rea- 
sons, broad corrective measures, as partial and incomplete as they may 
be, can and do come from only one source, in our opinion: the law. The 
difficulty remains of specifying the role and scope to be attributed or to 
be left to the collective agreement, so that the negotiation giving rise to it 
is real, worthwhile and democratic.!?! The collective agreement, 
regardless of its field of application (one or more than one enterprise), 
should possess the attributes of a social contract one that can certainly 
be perfected but is sufficiently acceptable by either side, taking into 
account the circumstances and shared information. We should also take 
account of the fact that the increased presence of the state in labour 
relations invites the parties to exert pressure within the major political 
bodies to obtain replies that are favourable to their side. In this sense, 
collective labour relations occupy two fronts: one political, the other 
professional. 

In spite of the considerable changes our society has undergone in the 
past fifty years (better education, increased collective resources, tech- 
nological development, new energy sources, etc.), the labour relation — 
the relationship engendered by the fact of one individual working for 
another — has not yet been identified by its subordinate status. How 
much longer will this be so? To what extent will work, the way it is 
performed, training, and the workers’ approach to the job be altered by 
more widespread, more intensive and more highly perfected use of data 
processing, robotics, office automation, etc. 

Of more immediate concern, can we continue to overlook the situation 
of part-time or seasonal workers in thousands of service and commercial 
enterprises?!2* Aside from the mechanisms provided in the Act Respect- 
ing Labour Standards and the Act Respecting Occupational Health and 
Safety, such employees can only with difficulty take part in negotiating 
their working conditions or gaining monitoring and protection agencies. 
Despite appearances, the same is true of the lead hand, foreman, and 
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middle manager, who feel just as vulnerable with respect to senior 
management, which is often hidden (in the case of a national or suprana- 
tional company). In such cases, simple transposition of the collective 
relations model of 1935 can no longer suffice, or can only be an ersatz 
model. 

If labour law is to abandon its two traditional pillars (the labour 
contract and the collective agreement), it should do so in order better to 
attach and shape itself to economic reality and to follow more closely the 
development of enterprise, which is the organization of economic 
activity. To this end, labour law and particularly labour legislation will 
have to take greater account of the fleeting concept of ““employer.”’ Who 
is the employer? Is it the management of the subsidiary, branch plant, 
enterprise, parent company, portfolio company, trust, cartel, multina- 
tional, etc.? In sum, the effectiveness of labour legislation depends in 
large part on how realistic it is, and especially on its ability to penetrate 
the many legal smokescreens set up by employers in response to the 
imperatives of economic activity such as the need for permanence and 
stability, building up of economic resources, management control and 
tax management.!*3 Even in the public sector, experience shows that the 
reality could not be obscured for long, and that the real employer is the 
person in charge of the pursestrings.!2* If the law cannot for long avoid 
socio-economic reality without danger, the difficulty consists in learning 
about and acknowledging this reality. 


Appendix 


Legislative Output, 1940-1984: General Description 
Explanatory Notes: 


(a) Number: 
This is an identifying number for purposes of this study. The number 
is made up of two parts: the first two digits refer to the year of 
promulgation; the digit following the decimal point indicates the 
numerical order of the act in that year. 

(b) Reference: 
Gives the year of the collection of statutes in which the act is found 
and the chapter number, along with the date the act was assented to. 

(c) Title: 
Excluded from the list are acts representing only minor amendments 
to existing legislation, acts specific to retirement pension plans 
(unless there have been fundamental changes), and acts relating to 
professional orders and other corporations, except CRI (Conseillers 
en relations industrielles) corporations. 
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(d) Object: 


(e) 


Describes the major features of the act, so as to give a better 

understanding of its scope. 

Indicates that no acts were passed in that year that met the criteria 

for inclusion in this list; see (c). 

Group: 

Group letters A to D serve as an initial cataloguing of the acts under 

four headings: 

A) Manpower and the workplace; 

B) Labour relations (individual and collective); 

C) Government intervention in labour conflicts or to impose work- 
ing conditions; 

D) The state as employer (including the public and parapublic 
sectors). 
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Notes 


This study is a translation of the original French-language text which was completed in 
May 1984. 


il: 


21. 


ae 


162 


Descriptions of the object of these legislative acts are taken from Gérard Dion, 
Dictionnaire canadien des relations du travail (Quebec City: Les Presses de I’ Univer- 
sité Laval, 1976), pp. 594-614 [and from the wording of the acts themselves]. This is, 
needless to say, not an exhaustive review. 


. Denys Dion, “Loi des syndicats professionels de Québec,” 10 Revue du Barreau, 


145ff.; M.L. Beaulieu, Les conflits de droit dans les rapports collectifs du travail 
(Quebec City: Presses de I’ Université Laval, 1955), p. 114 ff. 


. Beaulieu, supra, note 2, p. 137, and Jean-Louis Dubé, “Le régime général d’exten- 


sion juridique des conventions collectives” (1976), Revue de droit, Université de 
Sherbrooke 79. 


. B. Laskin, Actes du Deuxiéme congrés international de travail (Geneva, 1956), 


p. 156, 


. Industry and Humanity: A Study of the Principles Underlying Industrial Reconstruc- 


tion (Toronto: University of Toronto Press, 1973) (first edition, 1918). 


. A.E. Grauer, Labour Legislation, a study prepared for the Royal Commission on 


Dominion-Provincial Relations (Ottawa, 1939), p. 1. 


. Ibid., p. 5. See also the Quebec Act Respecting the Limiting of Working Hours, 1933. 


The economic situation in 1984 would seem to have revived the issue of better 
distribution of working time. 


e1bids 2p. 79. 
. JH. Gagné and G. Trudel, La législation du travail dans la Province de Québec 


(1900-1953), study prepared for the Quebec Royal Commission of Inquiry on Consti- 
tutional Problems, 1955. 


. Task Force on Labour Relations, Canadian Industrial Relations Report (Ottawa: 


Privy Council Office, 1968), p. 13. 


. Minimum Wage Act, S.Q. 40, c. 39. The same two clauses are repeated in the 


Collective Agreement Act, S.Q. 40, c. 38. 


. Léon Mercier Gouin, Cours de droit industriel (Montreal: Ecole des Hautes Etudes 


commerciales, 1937). 


. Appendix A describes each of the 112 laws in terms of these four categories. 
. In Appendix A, these 16 laws are numbered 45.1, 68.5, 69.5, 75.1, 75.4, 75.8, 77.2, 


JOA; 78.6, 78.8, 19.2, 79,6, 802282, 2,:82: 10Gb 3.3 


. Appendix A, laws numbered 45.1, 69.5, 80.2, 82.2 and 83.3. 
. Ina situation of high unemployment, is it better to assist a retired older worker or 


support an unemployed youth out of school and looking for work? To answer this 
question, social, political, economic and financial aspects must be considered 
together. 


. Because of the importance of this act (79.6 in Appendix A), we will return to it in the 


third section. 


. Appendix A, 40.2, 44.1, 45.2, 47.1, 50.1; S11 Std, 52,1, 59.1, 61.1, 61.2; 613,049, 


68.4, 69.3, 72.5, 76.1, 76.4, 77.3 and 83.6. 


. Laws involving intervention in the building sector are listed in group C. 
. Group C includes these 38 laws: 40.1, 40.3, 41.1, 41.2, 43.1, 54.1, 54.2, 62.1, 63.1, 64.2, 


68,2;.68.3, 69.4, 70.27,70:3, JO.ALTI 2, F247 a TAA 4 Oe fo eee 
75.6, 75.10; 77:1, 77.4) 78.3, 787, 79.1, 79.3 SOi4;-82,3, 62.93-83.2 ands 83 an 
Appendix A. 

We listed 17 laws passed between 1968 and 1983 concerning labour relations or parties 
in the construction sector: 68.4,/-70.2. 7030 7 ls27-/2.40- 1 3.1 es ae ae eee 
75.6, 75.10, 76.4, 77.4, 78.7, 80.4 and 83.4. 

Gérard Hébert, Le syndicalisme dans l'industrie de la construction (Montreal: Uni- 
versité de Montréal, Ecole des relations industrielles, 1980); Gérard Hébert, Labour 
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28. 
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30. 


31. 


32; 


B93: 
34. 
33% 
36. 
a) 
38. 


39. 
40. 
41. 


42. 
43. 
44, 
45. 


46. 
47. 


Relations in the Quebec Construction Industry, Part |: The System of Labour Rela- 
tions (Ottawa: Economic Council of Canada, 1977); C. Leclerc and J. Sexton, La 
sécurité d'emploi dans Vindustrie de la construction au Québec (Quebec City: 
Presses de l'Université Laval, 1983). 

There are few, if any, equivalents to these two items anywhere else in North America. 
The features of the Act Respecting Labour Standards (79.3) are outlined in the next 
section under “The Legislator’s Response.” 

One need only read the Advisory Council’s annual reports to appreciate the work that 
it does and the desirability of such channels of communication; F. Morin, “La 
consultation: un défi pour un ministre du travail” (1970), Québec-Travail 7. 

Even though the principal interests of the parties remain in conflict, biases may be 
overcome through better knowledge of each other’s issues, etc. 

This approach had been suggested unanimously by members of the Advisory Council 
on Labour and Manpower in 1970 and put forward again in 1974 in the Council’s 
Annual Report, 1973-74, p. 27. 

For a critical analysis of this system, see L’avenir des négociations dans les secteurs 
public et para-public, symposium held by the Fédération des CEGEPs, October 1983, 
report published by the Fédération. 

The process normally used to legislate in this area is itself revealing of a rather critical 
collective obsessive fear: bills are tabled just prior to resumption of negotiations or at 
the end of the session, without any real debate, etc. 

Charles M. Fehmus, Public Employment Labor Relations: An Overview of Eleven 
Nations (Michigan: Wayne State University, Institute of Labor and Industrial Rela- 
tions, 1975). Included are eleven monographs on labour relations in the public sector 
in Canada, Belgium, Australia, Japan, England, Sweden, West Germany, and the 
United States. 

As examples, a law was required to force the employer to bargain with the workers’ 
union representative, and assuming of responsibility for no-fault compensation for 
accidents was achieved through legislative means. 

Beyond initial appearances, style and tone, which varied, recommendations and 
proposals made by union federations at their conventions in the 1940s asked for just as 
much state intervention as did those of the 1980s. For example, see J.R. Cardin, 
L’influence du syndicalisme national catholique sur le droit syndical québécois, 
Cahiers de |’Institut social populaire, June 1957, 78 pp. 

QFL, Rapport du 15¢ congrés [report of 15th annual convention], 1977, p. 26. 
CPQ, Bulletin sur les relations du travail (141), (April 1983), p. 4. 

Ibid. 

CSD, “Renouvellement du Code du travail,’ La Base, 1982, p. 49. 

Supra, note 33, p. 32. 

CPQ, La négociation sectorielle, conclusion of a brief on sector-based negotiation to 
labour minister Pierre Marois, March 1982, vol. 13, no. 130, April 1982, p. 10. 
Supra. tote 33, p, 29. 

Ibid., p. 50. 

CNTU, Pour une loi qui assure vraiment la santé et la sécurité au travail, brief 
prepared for meeting of CNTU estates-general on health and safety, held in Quebec 
City on December 10, 1978; reprinted for regional conventions, winter 1979, p. 4. 
Ibid., p. 11. 

TDi Pet 

Ibid., p. 19. 

CPQ, brief to parliamentary committee on labour and manpower re Bill 17, An Act 
Respecting Occupational Health and Safety, August 1979, pp. 2-3. 

Supra, note 33, p. 38. 

CNTU, Du travail pour tout le monde, manifesto of working men and women victim 
of plant shutdowns and collective dismissals; supplement to Nouvelles CSN [(CNTU 
newsletter], February 1982, p. 35. 
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Ibid., p. 45. 

Ghislain Dufour, CPQ vice-president, in La sécurité d'emploi (Quebec City: Laval 
University, Department of Industrial Relations, Les Presses de |’ Université Laval, 
1978), p. 174. 

Supra, note 33, p. 20. 

CPQ, Services essentiels 14 (138) (January 1983). 

Ibid. 

Advisory Council on Labour and Manpower, Annual Report, 1973-74, p. 23. 
Advisory Council on Labour and Manpower, Annual Report, 1981-82, p. 22. 


For purposes of this study, it was unimportant to report on the most recent union and 
management demands on each of these issues, or to have an equal number of 
examples from each of the union federations. 


The history of labour legislation in England under Labour and Conservative govern- 
ments clearly illustrates this process. While the coming to power of one or the other of 
the parties dictated a change of direction in labour legislation, the changes were not 
radical; J. Clark and Lord Wedderburn, Labour Law and Industrial Relations 
(Oxford: Clarendon Press, 1983). 


Le Devoir, May 25, 1960, quoted in Jean-Louis Roy, Les programmes électoraux du 
Québec, vol. 2 (Ottawa: Léméac, 1971), p. 377. 


February 20, 1940: Ist Session, 21st Legislature, p. 7. 
February 23, 1943: 4th Session, 21st Legislature, p. 4. 
January 18, 1944: 5th Session, 21st Legislature, p. 6. 
January 19, 1949: Ist Session, 23rd Legislature, p. 8. 
November 18, 1953: 2nd Session, 24th Legislature, p. 6. 
January 9, 1962: 3rd Session, 26th Legislature, p. 8. 
January 15, 1963: Ist Session, 27th Legislature, pp. 6-7. 
January 14, 1964: 3rd Session, 27th Legislature, p. 4. 
January 25, 1966: 6th Session, 27th Legislature, p. 7. 
December 1, 1966: Ist Session, 28th Legislature, p. 13. 
February 20, 1968: 3rd Session, 28th Legislature, p. 7. 
March 15, 1973: 4th Session, 29th Legislature, p. 3. 
June 27, 1973: Ist Session, 30th Legislature. 

March 14, 1974: 2nd Session, 30th Legislature. 

March 18, 1975: 3rd Session, 30th Legislature. 

March 16, 1976: 4th Session, 30th Legislature. 

March 8, 1977: 2nd Session, 31st Legislature. 
February 21, 1978: 3rd Session, 31st Legislature. 
March 6, 1979: 4th Session, 31st Legislature. 
November 5, 1980: 6th Session, 31st Legislature. 

May 19, 1981: Ist Session, 32nd Legislature. 
November 9, 1981: 3rd Session, 32nd Legislature. 
March 23, 1983: 4th Session, 32nd Legislature. 


The Ordinance of Laborers of 1349; the end purpose sought at the time was similar to 
that of the Anti-Inflation Act of 1976. 

By way of illustration, we may note that amendments to ss. 3, 36.1, 47 and 100.12 of 
the Labour Code are direct legislative responses to judicial decisions. 

In some countries, working conditions are established directly by law, while in others 
they have been developed more through collective bargaining. Otto Kahn-Freund, 
Labour and the Law; H.H. Wellington, Labor and the Legal Process; Philip Ross, 
The Government as a Source of Union Power, (Providence, R.I.: Brown University 
Press, 1965). 


[1976] 2S.C.R. 200, at p. 218, Dickson J. In choosing to have the right of property take 
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100. 


101. 


102. 
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104. 


precedence, this case clearly illustrates that judges, in general, reflect only the 
opinion of the circles in which they move. 


This is because the field of legislative power of each of the states is smaller than the 
socio-economic territorial plateau on which labour relations are played out. 


In a way, the two substantial parts of the rule of law are acted upon differently: the 
conditioning or antecedent is in the end decreed by regulation, while the consequent 
is stated in the act. | 


H. Millis and E. Brown, From the Wagner Act to Taft-Hartley (Chicago: University of 
Chicago Press, 1950); Louis L. Jaffe, ““Law Making by Private Groups,” in Harvard 
Law Review 1937, 201; and Ross, supra, note 83. 


This was the experience in Quebec from 1934 on, when, under the Collective Agree- 
ment Decrees Act, the state extended the collective agreement, as is the case at 
present in the construction industry. These two examples alone reflect the situation to 
be found in a number of countries, France in particular. 


In such a situation, the state combines its intervention roles as employer, legislator 
and peacemaker. In the next few years, the government will no doubt have to set to 
work to sort out and weigh the effects of this confusion of roles in 1983 in the education 
and health sectors. 


Even when the state acquires ownership of the enterprise or the attributes of 
ownership (management control), the status of employees is not altered in practice or 
in law, nor is the nature of collective or individual labour relations changed. 


Study published by the Advisory Council on Labour and Manpower, February 26, 
1984, Activités du bureau du Commissaire du travail {Activities of labour commis- 
sioner’s office]. 


OHSAsS..4-1loA. s.4.94> and LU &s. 62. 


The latter argument seems to have had some success. In many cases, it was agreed 
simply to incorporate the legal standard into the collective agreement to allow for 
quicker application, rather than wait for regulations governing its application. 


The process may be less perceptible, but remains similar to the technique used by 
taxation to retain savings through conditional tax credits. 


The presence of collective agreements in the same sector justifies employees’ 
demands for a similar arrangement, and employers yield, in whole or in part, to satisfy 
their employees and thereby avoid a petition for certification. 


When the act was promulgated, the unions opposing it were few indeed. The advent of 
the Act Respecting Labour Standards was felt to be a necessity. 


The Workmen’s Compensation Act was limited to providing a certain degree of 
financial support to accident prevention associations. 


Section 239 of the Health and Safety Act suggests, on the contrary, that the 
employer’s liability is in fact increased: the abstract, idyllic model of the typical 
manager and prudent administrator no longer sufficed to circumscribe the positive 
scope of the employer’s liability, and a precise model was now articulated in the act. 
Collective Agreement Decrees Act, R.S.Q. 1977, c. D-2,s. 1(j); similar definitions are 
found in the Labour Relations Act, S.Q. 1944, c. 30, and the Minimum Wage Act, 
R.S.Q. 1964, c. 144. 

R.W. Rideout, Principles of Labour Law, 3d ed. (London: Sweet and Maxwell, 1979), 
pp. 6-15 (description of hemming and hawing of British case law). 

Michel Aglietta and Antoine Brenter, Les métamorphoses de la société salariale 
(Calman-Lévy, 1984). 

An example is given in Saskatchewan’s Trade Union Act, R.S.S. 1978, c. T-17, s. 2: 
‘““ | . any person engaged by another person to perform services if, in the opinion of 
the board, the relationship between those persons is such that the terms of the 
contract between them can be the subject of collective bargaining; .. .” 

As in giving medication to a patient, where the patient’s previous medication must be 
taken into account, the prescribing of a legal measure, while it may be good by itself, 
must also be done in terms of existing rules and possible combined effects. 


We will examine only the fate reserved for the certified union, precisely because of the 
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latter qualification. Our remarks do not directly concern unions or the trade union 
movement regarded as being outside the system of collective labour relations struc- 
tured under the Labour Code. 

Seafarers’ International Union of North America v. Stern, [1961] S.C.R. 682, at 
peO92: 

Otto Kahn-Freund, ‘Trade Union Democracy and the Law” (1961), 22 Ohio State 
L.J, 4, at p. 8. 

The growing numbers of unaffiliated unions may be explained by the trend to inward 
withdrawal. 

The Patino Mining Corporation v. Les métallurgistes unis d’ Amérique, [1967] R.D.T. 
65; Banks v. Upper Lakes Shipping Limited [1963] B.R. 910; Syndicat des employés 
de l’hépital Saint-Augustin v. Procureur général de la province de Québec [1977] 
C.A. 539; United Steel Workers of America v. Gaspé Copper Mine Ltd. [1965] C.S. SI. 
Bill 111, 1983, section 18. The formula is not new: it was used in the construction sector 
in 1974-75. 

Under the parliamentary system, if the premier commits himself to the bargaining 
table and asks for legislative support if necessary, he will most certainly get it. There 
can be no real negotiation at that point, and the role of the law can only suffer in the 
long term. 

Some of the Labour Court’s decisions emphasize this phenomenon. 

S. 86.1 ff. of the Charter, which take effect in 1985. 

Code of Civil Procedure, art. 999 ff. (collective recourse). 

St-Pierre v. Le Syndicat des fonctionnaires provinciaux du Québec Inc. et al., [1979] 
C.P. 67 (D.P.C.); D’Orsonnens v. Canadian Air Lines Pilot [sic] Association et al., 
[1977] C.P. 280, p. 284(D.C.P.). Cf. Viau v. Canadian Air Lines Pilot [sic] Association 
etal., C.P. no. 520-32-000843-763, April 3, 1979; Syndicat des postiers du Canada v. 
Santana Inc., [1978] C.A. 114, p. 117. 

Marcel Pépin, “L’évolution récente en matiére de responsabilité civile des syn- 
dicats” (1981) 41. R. du B. 584; for a preliminary analysis concerning the exercise of 
this new recourse, see Hubert Reid, “La Loi sur le recours collectif: premiéres 
interprétations judiciaires” (1979), 39 R. du B. 1018, 1029. In one particular case, 
involving the St-Charles Borromée hospital and its users, the union opted for an out- 
of-court settlement. 

An Act to Amend the Labour Code, the Code of Civil Procedure and Other Legisla- 
tion, Bill 72 (Assented to June 23, 1982), 3rd Session, 32nd Legislature, ss. 20 to 26. 
The federal and the British Columbia governments have also experienced problems 
with their employees, giving rise to special legislation. 

Jack Barbash, The Elements of Industrial Relations (Madison: University of Wiscon- 
sin Press, 1984), p. 117. 

Labour Law and Industrial Relations (Oxford: Clarendon Press, 1983), p. 133. 
Professor Marie-Louis Beaulieu, as early as 1955, hinted at this eventuality resulting 
from the mere presence of the Labour Relations Act: Les conflits de droit dans les 
rapports collectifs du travail (Quebec City: Presses de l’Université Laval, 1955), 
p. 427 ff. 

These three adjectives, in a negative way, mean that negotiation should not concern 
itself simply with local, minor adjustments, that it should not be the work of mere 
technicians, and that it should not be a simple “mental health” exercise of confronta- 
tion and letting off steam. 

These are the only sectors where the active population is increasing. See Table 2-3. 
Gérard Lyon-Caen, “La concentration du capital et le droit du travail,’ Droit social, 
May 1983, p. 287 ff. 

Between 1965 and 1983, the Treasury Board gradually changed from simply a coordi- 
nator and supervisor of collective bargaining to a lead player, the government’s agent. 
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Urban Law and Policy Development 
in Canada: 
The Myth and the Reality 


S.M. MAKUCH 


Introduction 


This paper examines the underlying assumptions about municipal and 
planning law in Canada since 1945, evaluates the validity of those 
assumptions and comments on possible future developments in this 
facet of the law. It concentrates on planning authority because this is the 
most important aspect of municipal jurisdiction and because the Com- 
mission’s major interest is the development prospects for Canada. 

The study argues that the legal system of municipal and planning 
powers is based on a number of invalid or at least questionable assump- 
tions about urban growth and urban policy, planning and rule of law 
values, and the municipal determination of urban policy. These subjects 
will be discussed at length later, but the three assumptions are as follows. 

Because most development is undertaken by the private sector, urban 
policy is achieved primarily by controlling private sector development. 
Since urban growth will not abate in the foreseeable future, a major 
policy problem will be controlling how that growth is carried out by 
private enterprise. Urban policy, and the legal controls by which it is 
implemented, has to take account of this problem, rather than concern 
itself with slow growth, declining growth rates, and the means of stimu- 
lating urban growth. 

Since it is assumed that controlling urban growth is a rational process 
carried out in the public interest, the extent of that growth can be 
accurately predicted and policies and laws can be prepared and 
advanced to control it. This assumption postulates a static end-state 
concept of planning, based on the view that one can determine a desir- 
able pattern for development, and that rules can be set in place to ensure 
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that development conforms to that end-state. Moreover, since we are 
dealing with property rights, rule-of-law values become paramount and 
the rules for controlling physical development must be set out in 
advance. Those rules should be clear, concise, predictable and under- 
standable, and should be decided upon and applied by impartial arbiters. 

Growth should be controlled by municipalities, since this level of 
government deals primarily with the physical development of land. 
Therefore, urban policy is largely conceived in this paper as municipal 
policy. 

It may be argued that these assumptions conflict with certain current 
realities: 


1. It is difficult to affect substantial private urban development through 
traditional regulatory devices. Furthermore, public investment and 
development are critically important in the implementation of urban 
policy; public works, such as roads, airports, hospitals, schools, parks 
and housing developments, are crucial in determining development 
patterns. Private and public investment decisions are the most important 
factors determining urban growth. 


2. Planning is not an entirely rational process, and there is no monolithic 
“public interest” that has to be considered. Planning decisions, such as 
whether to build an expressway, increase population densities, or 
preserve neighbourhoods, are not really based on rational planning 
principles; they are rather political decisions based on particular value 
judgments. 

It is impossible to predict too far into the future, because circum- 
stances, technology and values are changing so rapidly. For this reason, 
itis not easy to formulate plans and expect urban growth to conform with 
those plans so that a prescribed end can be arrived at. Zoning 1s regarded 
as a major tool in controlling development: it establishes clear rules in 
advance, and controls the incidence of subdivisions. Yet zoning has 
never worked very well in Canada; it is only a facade for the extra-legal 
techniques — such as spot zoning, development agreements and 
levies — that have grown up to control development. Changes in plan- 
ning legislation can be seen in part as an attempt to authorize a bargain- 
ing system retroactively because of the failures of zoning and other 
formal legal structures. Legislative changes have occurred to sanction a 
discretionary and flexible system of development control — one of 
negotiation and mediation, in which rule-of-law values give way to a 
more unstructured decision-making process. 


3. Urban policy is not really municipal policy at all. The legal and 
political subservience of municipalities has meant that they do not 
control the uses of land. A great deal of direct control is imposed by 
provincial governments and their agencies that oversee municipal deci- 
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sion making. Clearly, policies developed by the federal and provincial 
governments are very important in influencing the pattern of urban 
growth. Narrow planning tools have only a limited impact on urban 
development because planning policies are formulated under various 
statutes and powers at the federal and provincial levels of government. 
The federal income tax policy, for example, has an important effect on 
development decisions. Provisions in the Income Tax Act for multi-unit 
residential buildings have encouraged a specific type of development, 
while the depreciation provisions in that act have led to the demolition of 
certain kinds of older buildings.! The use of the interest rate to encour- 
age or discourage construction — an important part of federal economic 
policy — has had a profound impact on urban development. More 
directly, Canada Mortgage and Housing Corporation, by implementing 
the National Housing Act,* has been of key importance in determining 
the form of urban development. Provincial governments, too, have 
played a significant role. In Ontario, for example, the Housing Develop- 
ment Act? has determined the growth of urban housing, while the Public 
Transportation and Highway Improvement Act* has prompted decisions 
that have influenced the growth of rapid transit systems in the province. 
In turn, these policies have affected the pattern of urban development. 
Municipal policy is therefore largely reactive, not proactive, and relates 
mainly to the form that urban development takes. 

And so, although municipal planning powers have been expanding, in 
the sense of their capacity to exercise a modicum of discretionary 
control over the details of development, they are not able to affect 
fundamentally urban growth and urban policy. Municipal authority is 
limited to controlling private development that occurs anyway. Munici- 
palities are legally, politically and financially weak and so have no 
substantive effect on urban development, whether private or public. The 
centralized nature of urban planning, it will be seen, has been reinforced 
by provincial legislation and decisions. 

It has been argued that the purpose of municipal government is to 
respond to local political values and goals.° However, if municipalities 
are to have any effective influence on urban policy by ensuring that it 
responds to local values, a number of important changes will have to 
take place. The authority of municipalities will have to be expanded 
beyond extremely narrowly defined grants of power, which largely relate 
to regulating the form of development that is taking place; municipal 
authority will have to be extended so that municipal councils can function in 
essentially the same manner as senior levels of government; finally, munici- 
pal financial resources will have to be broadened considerably. 

It is important now for policy makers to re-evaluate their traditional 
view of the way the present system operates, to develop an awareness of 
the interrelationship of federal, provincial and municipal policies and 
their effect on urban development, and to facilitate reform of the urban 
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policy formation process on the basis of the realities described. To help 
provide a basis for such a re-evaluation, the present paper examines the 
way the law has developed and evaluates the legal institutions, processes 
and policies that affect urban communities. In doing so, local govern- 
ment organization, finance and powers will be assessed, along with the 
role of the federal and provincial governments. 


Urban Growth and Urban Policy 


The system of controlling urban development in Canada is premised ona 
view of development as an essentially private activity. Planning powers 
to prepare plans, enact zoning bylaws, and administer subdivision and 
development control are all predicated on the control of private land 
uses; their roots are to be found in “nuisance” and restrictive covenants, 
which were once the common law devices for dealing with problems 
arising from the private uses of land.® All provinces and the two territo- 
ries are governed by planning legislation. The legislation, unlike the 
Town and Country Planning Act of the United Kingdom,’ does not 
provide for the nationalization of rights to develop property. Canadian 
legislation, following the examples of the Standard State Zoning 
Enabling Act of 1922 and 1926 and the Standard City Planning Enabling 
Act of 1928 in the United States, is based on the assumption that, within 
the limits expressly placed upon the uses to which land can be put, an 
individual can do with his land as he or she pleases. As Mr. Jus- 
tice Spence of the Supreme Court of Canada stated in a landmark 
planning case: “An owner has a prima facie right to utilize his own 
property in whatever manner he deems fit, subject only to the rights of 
surrounding owners, e.g. nuisance, etc. This prima facie right may be 
defeated or superseded by rezoning... .”® 

Planning legislation in Canada generally is modelled on a common 
pattern. A plan is prepared and adopted by a municipality. It is intended 
to set out policies for guiding future urban development in the munici- 
pality, but it does not itself directly regulate private land uses.? Further 
legal action must be taken to ensure that private land uses conform with 
the plan; in urban areas, this most often takes the form of zoning and 
development control bylaws, but in rural communities or those on the 
fringes of urban areas, where very general zoning restrictions usually 
apply, subdivision control prevents large tracts of land being appor- 
tioned into smaller parcels. Zoning powers enable municipalities to 
divide up the municipality into small areas and to prohibit certain “uses” 
of land within those zones.!° Development control powers enable muni- 
cipalities to designate areas where more detailed matters such as siting, 
landscaping, access and servicing can be controlled; these regulate more 
than merely the kinds of uses to which land can be put.!! In some cases, 
the architectural merits of private development projects can be reviewed 
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and approved by public officials.!2 In cases of subdivision control, the 
lot size and servicing and road patterns are similarly determined;'? a 
degree of architectural control can also be exercised. 

In all these techniques, it is important to note that controls are being 
exercised on private land uses. Zoning is the traditional and most 
common method of land use control in Canada. Just as restrictive 
covenants were once a common law method of controlling land uses as 
land was passed from owner to owner, now zoning and other planning 
controls restrict the uses to which private land can be put as its 
ownership changes. Moreover, as restrictive convenants impose nega- 
tive constraints on the use of land, and must relate to the land being 
restricted (that is, they cannot impose positive obligations and cannot 
relate to the users of the land), so most zoning is of a prohibitive and 
negative nature and refers to the use, and not to the users, of property. !4 

Zoning can also trace its origins to “nuisance,” the common law 
method of dealing with conflicting uses of land. Where there is physical 
interference with the use of another’s property, an action in nuisance can 
be brought to prevent the owner from using the land unreasonably. 
Zoning tries to prevent anyone from interfering with another’s use and 
enjoyment of land by separating land uses into different zones.'> To the 
extent that subdivision and development control add more detailed 
regulation to basic zoning powers, they too are premised on the assump- 
tion that planning is largely a matter of controlling the private user of 
land. These regulatory devices do not come into effect unless private 
development is taking place. 

Other less important techniques for controlling land uses, including 
minimum standards regulations and demolition control, mean that addi- 
tional private decisions relating to the use of land can be regulated. 
Minimum standards bylaws are designed to prevent the deterioration of 
private buildings and lots; they specify requirements for the mainte- 
nance and occupancy of buildings and land.'© Demolition control in 
Ontario provides municipalities with limited powers to prevent the dem- 
olition of residential buildings in order to prevent “block busting.” This 
is a technique whereby certain lots are bought on a street, the buildings 
on them are then demolished and the lots left vacant to speed up the 
street’s degeneration and the quick and cheap sale of the properties for 
redevelopment.!” Such legislation again assumes that development and 
ownership are to be carried out by the private sector, and that the task of 
planning is to regulate and control private development. 

Yet, although much urban policy and regulation is directed at control- 
ling the private sector, this regulation alone does not determine the 
course of development. It can merely direct or limit private develop- 
ment. Public investment and development is often more important in 
affecting the extent of urban growth. 

A study by L.S. Bourne has pointed out that in Toronto’s central city, 
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redevelopment has been a continuous and volatile source of urban 
growth and structural change; he suggests that development can be seen 
in terms of a replacement process in a city’s building stock.'® The 
rationale for private development is largely economic. New develop- 
ment occurs not because of zoning or other development control 
devices, but because of demands that cannot be met by the existing 
building stock. Buildings may become obsolete either because of deteri- 
oration, which creates an economic demand, or because a more profit- 
able use can be found for the land. Complex and variable market forces 
are thus influential in the development process and are the cornerstones 
of urban policy. But other factors are also important. Development 
occurs in particular areas because they are more able to attract new 
development relative to other areas. That potential can be affected not 
only by such factors as physical attributes and population density, but by 
the availability of amenities such as neighbourhood parks, hospitals and 
schools, and accessibility to the rest of the city by roads and public 
transit. These latter factors demonstrate that public sector investment 
and development have a major influence on the rate and pattern of urban 
development. !? 

It can be argued, therefore, that planning regulations are not the prime 
force in determining where development occurs or how land ts allocated 
for development. Development is the result of market forces and those 
forces are dramatically affected by the impact of public goods. The 
concentration of development along subway routes is not merely a 
consequence of zoning laws; nor can the development of land made 
accessible by expressways or water and sewage services be seen simply 
as aresponse to subdivision control. The opening up of areas of land for 
development is clearly affected by the construction of public works. 
Therefore, although zoning, development control and subdivision con- 
trol are the major forces that formally determine urban policy in Canada, 
other factors have an important role too. Development patterns in 
Canada since 1945 have been subject to zoning and subdivision controls 
and the details of development have been finely tuned by them, but the 
major engines for urban policy and urban development are private and 
public investment. And neither of these is primarily under municipal 
control. 

The very limited planning tools described above are not able to stimu- 
late development or direct it to particular locations. Because planning 
controls are largely negative in nature, they are merely able to prevent 
abuses by affecting the form that development will take when it does 
occur. Decisions providing for the infrastructure necessary for develop- 
ment actually enable it to occur, and it is the private sector that makes 
the final decision on most development projects, although it is certainly 
influenced by public sector investments and subsidies. The importance 
of public and private decisions can be seen in various federal and 
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provincial programs instituted since 1945. A great deal of development 
was carried on under the National Housing Act,2° which provided for the 
subsidization of urban development. This in turn stimulated private 
development. The multi-unit residential building provision of the Income 
Tax Act*! encouraged residential development. In such matters as fed- 
eral/provincial land assemblies, there was some attempt by both those 
levels of government to supply land to the public sector and to provide 
housing directly.2* Where the private sector had no incentive to provide 
housing that lower income groups could afford, the two levels of govern- 
ment became involved in the direct provision of housing, although not 
for long.7* Another example of the interplay of public and private sector 
initiative can be seen ina decision of the province of Ontario to construct 
trunk services north of Metropolitan Toronto. This has had a profound 
impact on development in that part of the region. 

It is safe to conclude, therefore, that urban policy has been the result 
of private sector decisions that have been stimulated by public sector 
investment. 


Planning and Rule-of-Law Values 


In discussing planning and rule-of-law values, we looked at a basic 
assumption of the legal system: that planning is a rational process. Such 
an assumption is based on the view that an urban policy can be adopted 
and developed, and that Canada’s urban problems can be solved in a 
rational way. Immediately after World War II, the decision to build social 
housing and thus reconstruct the decayed core of cities like Toronto was 
seen as the sensible and rational solution to those cities’ problems. 
Similarly, in the 1960s, urban renewal policies were presented in much 
the same light. Before the problems of urban growth could be solved, 
studies were needed, data had to be gathered, and plans had to be 
prepared. 

Planning acts were one response to these problems. The assumption 
of much planning legislation is that if problems are studied, investigated 
and analyzed, the right solutions will be found. The purpose of Alberta’s 
Planning Act is to: 


provide means whereby plans and related measures may be prepared and 

adopted to: 

a) achieve the orderly, economic and beneficial development and use of 
lands and patterns of human settlement, and 

b) maintain and improve the quality of the physical environment within 
which patterns of human settlement are situated.?4 


The assumption of that act and other planning acts in Canada is that 
there is an accepted, understood and shared meaning of what is 
“orderly,” “economic,” and “beneficial” development, and that the 


Makuch 173 


“improvement of the quality of the physical environment” is an objec- 
tive process. This in part is why, until recently, planning legislation in 
Ontario called for the investigation and surveying of physical, social and 
economic conditions in relation to development,*> and why the Nova 
Scotia Planning Act called for studies of the ““economy, finances, 
resources, population, land use, transportation facilities, municipal 
facilities and services of the municipality.’’”° 

Studies and research are required before legislation can proceed 
because there is a belief that technical guidance will help the right 
decisions to be made about physical development. Professional planners 
have to provide this advice, but decisions cannot be made on the basis of 
the expediency of ad hoc studies. A standard text on planning puts it this 
way: 


local government needs an instrument which establishes long range, general 
policies for the physical development of the community in a co-ordinated 
unified manner and which can be continually referred to in deciding upon 
the development issues which come up every week.?7 


Most planning statutes have been based on this traditional view of 
things. Planning is rational decision making informed by planning princi- 
ples and supported by extensive studies. 

To support this view, a body that is isolated from the political process 
is often given the task of preparing plans. In Ontario until 1983, plans 
were prepared for individual municipalities by planning boards which 
were quite removed from the political process.*® In other provinces, the 
local planning board device has not been used, but planning commis- 
sions are established to “make technical findings and professional judg- 
ments understandable and convincing to legislatures.”’?? In Alberta, for 
example, a Regional Planning Commission prepares a regional plan; the 
Alberta Planning Board then reviews and makes recommendations on 
it.2° In Nova Scotia, there is a Municipal Board, which has authority 
under the province’s Planning Act to review municipal and regional 
development plans and zoning bylaws.*! In Manitoba, the Manitoba 
Municipal Board? reviews plans and zoning bylaws, while the Ontario 
Municipal Board performs these and other review functions in that 
province.?3 The rationale for setting up such boards is to ensure that 
planning decisions are made with good planning principles and the 
public interest very much in mind. Such boards, it is argued, can protect 
both the public and the private interest from “wrong” decisions made by 
the local council, which after all is a political body. 

This traditional assumption of planning legislation in Canada — that 
planning decisions are rational and should be made in the public inter- 
est — permeates many of the decisions of the various boards that are 
concerned with planning. The Ontario Municipal Board has stated that 
part of its role is to prevent dollar planning — planning for assessment, 
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rather than on the basis of good planning principles.2+ The Nova Scotia 
Planning Appeal Board has stated that its role is to ensure that decisions 
are made in accordance with “good planning principles.’’3> This view is 
based on false assumptions. Although planning is crucial to obtain 
information affecting decisions to be made, all it can do is provide a basis 
for sound judgment. The essence of planning is ultimately political: 


There are no absolutes in planning any more than there are in an act. True, it 
may be possible to project some remote ideal environment that would win 
general approval. But in our pluralistic and increasingly complex society it 
is virtually impossible to reach a consensus on specific and detailed pro- 
posals of land use.36 


So although information provided through planning studies is important 
for deciding the regulation of land uses, the provision of public services 
or the protection of material amenities, there is no right or wrong answer 
to the question, for example, of whether an urban expressway should be 
constructed. Those who live in the inner city and those whose neigh- 
bourhood would be devastated by the expressway naturally will be 
opposed, and for good reason. The suburbanites who use the express- 
way to reach their offices in the inner city will be in favour of it because it 
will make driving to work easier. Studies and technical research are 
important to recommend the best method of construction, the cost of 
that construction, the cost of the urban environment, and the real travel 
time saved, if any, but they cannot tell us which group is right or wrong in 
wanting its interests served, nor what the public interest should be. 

The construction of an apartment building may similarly serve the 
interest of those seeking accommodation as well as those who own the 
property, but not those who already have single-family dwellings near 
the construction site. The battle may well be argued in phrases such as 
the public interest, good planning principles, preserving neigh- 
bourhoods and amenities, adding to the tax base, and the need to 
provide accommodation, but behind this rhetoric lies the divergent 
interests and values of those who live in the community in which the 
apartment block is to be built. 

It may be that during the 1950s and 1960s one value system prevailed in 
Canada — that of progress, growth and development — and that there- 
fore conflict did not arise or at least was not acknowledged. Indeed this 
value system, it could be argued, was the underlying premise behind 
planning legislation and the reason for its being based on rational plan- 
ning. But that value system ts clearly no longer universal, if it ever was, 
and therefore conflicts are constantly arising. (“Thus the planning pro- 
cess as it actually functions today is not a technical exercise, but rather a 
war among various interests competing for benefits.”’)*’ Planning is the 
process whereby those benefits are allocated through the construction of 
public enterprise, which allows private development to occur, and ina 
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more limited way through land-use regulation, which controls the details 
of that development. The Ontario government has responded to this 
view of planning by abolishing planning boards in most parts of the 
province and by empowering municipal councils to take over planning 
responsibilities.7® It has also tried to emphasize the importance of 
municipal councils as political bodies by slightly narrowing the avail- 
ability of appeal to the Ontario Municipal Board.*? 

Accepting the argument that planning is political and is a matter of 
allocating benefits and burdens in society would lead, one might think, 
to legislation that provides for flexibility, adaptability, extensive 
intervention in property rights, and wide powers for municipalities to 
influence urban development. Although it can be argued that planning 
legislation has been moving in this direction since 1945, it is clear that the 
legislation is still premised on an end-state concept of planning; this 
reflects a rule-of-law model of regulating land uses and a system of 
planning that sees property rights as paramount and the municipal role 
as primarily one of limiting decisions made by the private sector. The 
original idea behind official, municipal or development plans in directing 
urban growth was that the plan maps out land uses, public works and 
policies for a long-term period — usually 20-25 years — and that zon- 
ing bylaws are to be passed to regulate land uses through general zones 
that cover significant areas of the municipality, to implement the plan. 
The end-state vision of where the community wishes its development to 
be in 20 years was to be found in the plan, the rules (zoning bylaws) were 
set in place, public works were carried out in accordance with the plan, 
and nothing further needed to be done. Eventually and inevitably, devel- 
opment would proceed in accordance with the plan and its end-state 
would be reached.*° This method of controlling land use is compatible 
with rule-of-law values, which suggest that all rules should be known in 
advance, that there should be certainty and predictability as to what an 
individual might do with his or her land, and that people should be dealt 
with in groups rather than singly. It is also compatible with the notion of 
protecting property rights. The property owner knows the rules, and 
those rules must conform with the plan; if necessary, one can present 
one’s case to one of the review agencies, where a hearing is held and an 
adjudication made. Moreover, property owners are not dealt with 
arbitrarily, on an individual or ad hoc basis, because regulation is by 
zones, which cover substantial tracts of land. 

However, this is not how planning is carried out. The classic case of 
Scarborough Township v. Bondi,*' held that a municipality could zone an 
individual parcel of land. A single zone could be found in one lot. This 
judgment was followed in other cases, which similarly held that ‘‘dis- 
crimination” is not a concept that should be used to invalidate zoning 
bylaws.*” As a result of these decisions, municipalities began to “spot 
zone”; in other words, zone on an individual basis. Moreover, because 
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development was the function of many other factors, such as lot size and 
public amenities, legal authority was given to request rezonings on a 
“spot” basis. The result is that individual amendments are frequently 
processed in areas where there are heavy pressures for development. 
Since amending the municipal plan is generally no more difficult than 
amending a zoning bylaw, municipal plans and zoning bylaws change 
constantly. The end-state is non-existent. Rules are no longer set out in 
advance because they are constantly changing. This constant change 
was and is a major characteristic of the Canadian planning system.*+ 

At the same time a consensus has developed that zoning is not a 
sufficiently detailed and positive tool for controlling development. 
Because of its negative nature, zoning can prevent the worst or most 
undesirable forms of development, but it is argued that it also has often 
prevented the best. Setback, height, bulk and siting are the same in each 
zone. Little variety is provided within the zones, and buildings con- 
structed to conform with a zoning bylaw look largely the same and are 
found in the same position on lots. In short, it is felt that zoning makes all 
developments look the same, be they single family houses, apartment 
buildings or office towers.*4 

The results of zoning regulations, where they are effective, can be 
seen only too well by driving through city streets where setbacks, lot 
sizes, designs and heights are uniform. Zoning sets minimum standards 
that are in fact maximum limits and leads to monotony and sterility. 

Perhaps the most obvious criticism of the zoning system 1s that it is not 
based on a realistic assumption, since the implementation of zoning by- 
laws does not lead to a segregation of uses nor to development that is of a 
quality that could be achieved with more complete control. Zoning is too 
cumbersome a tool to deal with the form of development, with architec- 
tural design, streetscapes, shadows and landscaping. Zoning regulation 
is too centred on land-use allocation and uniform standards. Con- 
sequently, its standards become minimum standards. Ordinarily, zoning 
cannot impose conditions or positive obligations since its nature is 
essentially prohibitive. It cannot easily be used to set up temporary 
controls or allocate the costs of servicing development. It does not 
provide different areas of municipalities with distinct techniques for land 
use control or regulation. 

The U.S. National Commission on Urban Problems, in Problems of 
Zoning and Land Use Regulations ,*> pointed out the difficulties of zoning 
in the United States. For example, if a bylaw stipulated a set number of 
parking spaces per unit in apartment buildings, developers would lobby 
to lower that ratio. Similarly, although the density would be as high as a 
municipality thought would be desirable, developers would probably 
press to increase it. The American report stated that one of the inherent 
weaknesses of setting standards was that they simply resulted in the 
lowest possible standard for community development; furthermore, 
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they were quickly outmoded and constantly being challenged. In sum, 
zoning fails to prevent the worst kind of development and frequently 
inhibits the best or better kinds of development. Moreover, developers 
cannot be forced to provide amenities such as landscaping, or park land 
dedication, because of zoning’s negative nature; nor can developers be 
required to pay the cost of services through zoning. 

Since the 1960s, certain Canadian municipalities have continued to 
remedy these zoning problems by using the decision in Bondi; this 
decision enabled municipalities legally to use spot zoning as a method of 
obtaining more control over private developers. Where land had to be 
rezoned on an individual basis before development could take place, a 
municipality could impose numerous requirements on the developer 
before it agreed to the rezoning by refusing to approve it unless landscap- 
ing, lighting, siting, park land, and so on were acceptable to the munici- 
pality. Such controls could also be enforced if a developer required some 
other permission from the municipality, the closing of a road for exam- 
ple, in order to proceed with a development. In Alberta, positive control 
over development was accidentally provided for in the Planning Act*® 
shortly after World War II. Nevertheless, although the legislative tech- 
niques were different in Alberta, municipalities exercised increasing 
control over the details of development throughout the 1960s and 1970s. 
This process of imposing detailed control and positive obligations 
reached its apogee in 1974 when two Supreme Court of Canada decisions 
were handed down: Soo Mill and Lumber Co. Ltd. v. City of Sault Ste. 
Marie*’ and Sanbay Development Ltd. v. the City of London.*® In both, 
the Supreme Court upheld the inclusion of “holding” designations or 
zones in zoning bylaws. This enabled municipalities to zone land so that 
it could not be used until the holding category was removed, by amend- 
ing the bylaw in conformity with an official plan. The municipality would 
not remove that category until the owner had agreed to meet certain 
discretionary municipal requirements to do with landscaping, siting, 
access and egress, the building’s lighting and design, and the payment of 
levies. In validating the holding techniques, which were set out in an 
official plan and implemented through a zoning bylaw, the Court in law 
authorized a method of development control that could be imposed at 
will, subject to the approval of the appropriate administrative review 
agencies. It was clear that flexibility, the imposition of positive obliga- 
tions and the ability to deal with individual properties differently were 
the result of the interpretation of planning legislation that paid scant 
attention to the values of rationality and rule of law. 

In the same period that the Supreme Court of Canada was approving 
this extra-legislative development control which sanctioned detailed 
control over the “form” of development, a number of legislative amend- 
ments were introduced which specifically authorized the use of develop- 
ment control. The Nova Scotia Planning Act (1969), for example, pro- 
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vided for the establishment of comprehensive development districts. 
Municipalities are empowered to specify the purpose for which the 
district is to be developed, the conditions for its development, and to 
grant approval for development, subject to an agreement containing 
such terms and conditions as a local council may direct.4? The Alberta 
Planning Act permits discretionary and conditional zoning,>° and allows 
certain districts to be designated as direct control areas.>! Council may 
regulate and control the use or the development of lands or buildings in 
these districts, as it sees fit. The Vancouver Charter grants very broad 
powers to the city council to designate zones in which there shall be no 
uniform regulations and in which any person who wishes to carry out 
development must submit plans and specifications and obtain council’s 
approval for the form of development.° 

Section 40 of the Ontario Planning Act provides perhaps the most 
circumscribed development review power of all.°* The act does not 
abandon zoning, but empowers municipalities to impose certain condi- 
tions and to demand agreements with respect to those conditions in 
areas designated as site plan control areas. Since its enactment in 1973, 
the Ontario development control legislation has had a difficult history. In 
1979, a bylaw passed by the City of Toronto was struck down by the 
Supreme Court of Canada in part because it did not set out standards in 
advance that were to be imposed as a condition of development and 
because landowners did not know for certain what was required of 
them.°* Here the court was returning to rule-of-law values it had aban- 
doned in the Soo MilP> and Sanbay>® cases. Given the Supreme Court’s 
upholding of development control in the absence of specific legislative 
authorization in those two cases, its judgment in this case was unex- 
pected; even more so because the view that certainty and predictability 
are required in a bylaw designating a development control area runs 
counter to the purpose of such legislation, which is to introduce flex- 
ibility and detailed control, on a lot by lot basis, into the zoning system. 
That discretionary approach was upheld in the Bondi case.°’ 

Under s. 40 of the Ontario act, a municipality with an official plan 
may, by bylaw, designate the whole or any part of the municipality as a 
site plan control area. This provision prohibits any person from under- 
taking development in the area so designated, unless approval has been 
given to plans showing the location of all buildings and structures to be 
erected, plans showing the location of all facilities and works to be 
provided, and/or drawings showing plan elevation and cross-section 
views for each industrial and commercial building and each residential 
building of 25 or more dwelling units to be erected. The plans must be 
sufficient to show: (a) the massing and conceptual design of the proposed 
building; (b) the relationship of the proposed building to adjacent build- 
ings and streets to which members of the public have access; and (c) the 
provision of interior walkways, stairs and escalators to which members 
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of the public can gain access from streets, open spaces and interior 
walkways in adjacent buildings. Such plans need not include the layout 
of other interior areas, and the colour, texture and type of materials, 
window detail, construction details, architectural detail and interior 
design. The municipality is also empowered to require the owner to 
provide for the widening of highways abutting the land, access to and 
from the land, off-street loading and parking, walkways and pedestrian 
access, lighting, landscaping, waste storage, easements for water and 
sewage, and grading, and to enter into an agreement respecting these 
matters and the plans referred to above. The agreement can be registered 
and will bind subsequent owners of the property. 

The essence of all these schemes is that development can be approved 
on a case-by-case discretionary basis, without the need to pass a bylaw 
setting out the rules governing the development in advance. Conditions 
can be imposed as a prerequisite for approving the development. These 
schemes move away from rule-of-law values. Certain limits on municipal 
discretion can be seen in the Ontario scheme: architectural control is not 
allowed; density, height and use cannot be regulated through site plan 
control. 

Legislation for development control in Winnipeg similarly attempts to 
achieve a balance between certainty and predictability on the one hand 
and total discretion on the other. The City of Winnipeg Acf® provides for 
the establishment of development control areas by bylaw (s. 626), within 
which zoning ceases to operate (s. 628). Development is broadly defined 
(s. 624), and permission is required before development can take place 
(s. 628). Conditions can be imposed and an agreement entered into 
regarding those conditions (s. 632). The problem of unbridled discretion, 
which zoning was designed to prevent, is alleviated somewhat in the 
Winnipeg legislation. The act requires that an approved district plan be 
in place for an area designated as a development control area. A district 
plan covers an area smaller than the municipality and so should be more 
detailed than a municipal plan. In granting development permission, the 
council is to have regard to any material consideration, the Greater 
Winnipeg development plan, the provisions of the district plan, and the 
relevant provisions of the action area plan (a very detailed local plan), if 
any, for the district where the building is situated (s. 633). The act thus 
attempts to structure municipal discretion by requiring a detailed sub- 
city plan. Complete control of discretion by the plan would defeat the 
purpose of development control. 

Furthermore, the City of Winnipeg Act sets out legislative restrictions 
on the imposition of conditions, by providing that conditions may be 
concerned only with one or more of the following (s. 632): 


(a) the use of the land, building or structure; 
(b) the timing of development; 
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(c) the siting and design including exterior materials of the proposed 
building or structure; 

(d) traffic control and the provision of parking on the land; 

(e) landscaping and grading and provision of open space; 

(e.1) the construction of a system, works, plant, pipeline or equipment for 
the transmission, delivery or furnishing of electricity and water and the 
collection and disposal of sewage; 

(e.2) payment of a sum of money to the city in lieu of the requirement under 
(e.1). 


These limitations on the municipality’s authority to impose conditions 
are an attempt to re-introduce some certainty and predictability to the 
development control system. 

Although it is clear that land use regulation has moved from a rigid toa 
highly discretionary form of control by means of spot zoning, holding 
zones, and development review, other discretionary techniques are 
found in planning legislation. All provinces require subdivision 
approval. This is a discretionary approval, too, and works in much the 
same way as development control. An applicant must submit a plan for 
the subdivision of property, showing such matters as the roads within the 
subdivision, the lots and the purposes for which they are to be used, the 
services, the land’s natural contours and features, and the existing uses 
of adjoining land. Unlike zoning, there are no set standards against 
which to measure the plan, although any development would have to 
comply with existing zoning. The approving authority, whether provin- 
cial or municipal (this varies from province to province, and within 
provinces), has the discretion to approve the plan. There is no develop- 
ment as of right, as occurs in a pure zoning regime, once the provisions of 
the bylaws have been met. Under the Alberta act,°? for example, the 
approving authority may allow or refuse an application for approval, but 
may not approve an application, unless (a) the land is suitable for the 
purpose for which the subdivision is intended; (b) the subdivision con- 
forms to a relevant regional plan, ministerial regional plan, statutory 
plan and land use bylaw, as well as the act and regulations; and (c) taxes 
have been paid or arrangements have been made for payment. 

Similarly, in Ontario there is no obligation to approve a plan. The act 
merely provides that when considering a draft plan of subdivision, 
regard should be had to the health, safety, convenience and welfare of the 
future inhabitants, and to the following: that the draft plans conform to 
the official plan and to adjacent plans of the subdivision; whether the 
subdivision plan is in the public interest; how suitable the land is for the 
purpose for which it is to be subdivided; highways within the vicinity of 
the subdivision; the dimension and shape of the lots; restrictions and 
proposed restrictions on the land, buildings and structures within and 
adjacent to the subdivision; conservation of natural resources and flood 
control; the adequacy of utilities and municipal services; the adequacy 
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of school sites; and the amount of land within the subdivision that will be 
given over to public purposes. It is clear that approving bodies have 
extremely wide discretionary powers. The major difference between 
subdivision control powers and those governing development control 
appears to be that the former focus less on the form of development and 
more on lot shape and size, service distribution, and the general physical 
layout of the area. 

Another aspect of subdivision control that makes it akin to develop- 
ment control is that it provides for the imposition of conditions and an 
agreement respecting the subdivision. The Alberta act refers to condi- 
tions necessary to ensure compliance with plans, bylaws and the act 
itself, and to a condition that the subdivider enter into an agreement with 
the council respecting construction of, or payment for, public roadways 
and pedestrian walkways that provide access to the subdivision; the 
installation of utilities; the construction of, or payment for, off-street 
parking areas, and for loading and unloading areas; the payment of an 
off-site levy or a redevelopment levy imposed by bylaw; and, finally, the 
dedication of land, or payment of money in lieu thereof.®! 

In Ontario, the minister of municipal affairs and housing, or the 
regional municipality exercising the authority of the minister, may 
impose certain conditions in approving a plan for a subdivision regarding 
the dedication of lands for public purposes, including highways, and the 
widening of abutting highways.°* The Ontario act has a very broad 
provision that the minister, as a condition of approval, may require the 
owner to enter into one or more agreements with a municipality, on such 
matters as the minister may consider necessary including the provision 
of municipal services.®? The Ontario legislation, unlike that in place in 
Alberta, imposes quite a broad range of conditions. Usually, the minis- 
ter’s condition is a standard one, which states: “that the owner agrees in 
writing to satisfy all the requirements, financial or otherwise, of the 
Municipality concerning the provision of roads, installation of services 
and drainage.” The Ontario act further enables municipalities to enter into 
agreements imposed as a condition of approval of a plan of subdivision.™ 

There are two causes of concern. One is that the discretionary power 
given to approving authorities may be abused, and like cases may not be 
treated alike. Another worry is that these wide powers may be used to 
prevent certain social groups from living in a community. In the past, 
municipalities have exercised their power to try to use zoning to block 
uses such as group homes for the handicapped or for former inmates of 
institutions. Similarly, subdivision and development control might be 
used to impose conditions that would substantially increase the cost of 
housing in order to keep lower income groups out of certain neigh- 
bourhoods. Furthermore, there is a general concern that the approval 
process itself restricts the supply of land that is available for residential 
use and so increases the cost of housing.® 
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A number of studies have been undertaken on the effect that planning 
controls have on housing costs, but they have been inconclusive; yet it is 
clear that there have been attempts to keep certain groups out of munici- 
palities or at least out of particular neighbourhoods. The courts have 
attempted to counteract this tendency. The Supreme Court of Canada in 
the landmark case of Bell v. Borough of North York®® held that, in Ontario 
at least, the zoning power cannot be used to regulate the users, as 
opposed to the use, of land. Yet the distinction between ‘“‘user’’ and 
“use” is primitive at best. It does not prevent indirect regulation, which 
effectively discriminates against certain groups. This occurred in the 
Borough of North York, where the municipality zoned an area of land as 
“residential” to prevent a house being used as a Zoroastrian temple.®’ 
The distinction in Bell may prevent regulation that assists certain groups. 
It has been held that because of this decision the City of Toronto cannot 
legislate separately for senior citizen housing and provide less stringent 
standards for such housing, even though such regulation would lower the 
cost of the housing.®® The Bell decision does not affect standards that are 
so high as to impose unnecessarily high costs in development. This 
problem was raised in the report of the planning act review committee in 
Ontario.®©? If these difficulties are to be resolved, the courts need to make 
a more subtle use of the equality provisions of the Canadian Charter of 
Rights and Freedoms’® and to interpret more sensitively the planning 
power of municipalities. 

Since World War II, the courts and provincial legislatures have exten- 
ded municipal planning powers to provide greater flexibility, discretion 
and control over the form of urban development, while (paradoxically) 
the courts have restricted certain municipal planning powers to prevent 
discrimination and legislatures have extended the administrative review 
of municipal decisions. It seems that the legal system is striving to give 
municipalities relatively wider discretionary powers, while at the same 
time restricting that power to ensure that it is not used in a discriminatory 
manner. More important, however, is the fact that, aside from providing 
more discretionary authority, there has been no move to give munici- 
palities the ability to control public investment, so that they have a 
greater say over the kind and extent of private development. Indeed, the 
focus of municipal planning legislation has been a narrow one: the extent 
to which municipalities should be able to control the form of urban 
development. No consideration has been given to the issue of munici- 
palities independently undertaking public sector development or having 
broader powers to influence it. 


The Municipal Determination of Urban Policy 


Although municipalities are generally perceived to exercise the planning 
power in all Canadian provinces, that power ts a limited one, relating 
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only to the form of development; to a large extent, it is provincially 
controlled, dominated and reviewed. This control is exercised in a 
number of important ways. Municipal organization, political structure 
and narrow legislative authority ensure that political and legal power at 
the municipal level is very weak and diffuse; this makes it difficult for 
municipalities to take a strong lead in urban policy development. 
Because municipal financial resources are restricted, planning decisions 
are biased in favour of development, and municipal capital spending 
decisions that affect planning are subject to provincial control. Finally, 
most municipal decisions regarding planning and urban policy are 
appealable to a provincial review agency. 

It can be argued that the present limitations on municipal authority are 
appropriate for a number of reasons. Broad municipal autonomy can 
lead to difficulties. Municipalities might compete with each other in 
providing the best services to their citizens. Some municipalities might 
demand less stringent codes of public occupational health or pollution 
standards from industry or may pay firms, by tax breaks or cash pay- 
ments, to locate within their boundaries. 

There are a number of responses to such concerns. First, decisions to 
lower standards, grant bonuses or increase services are essentially 
political. Assuming that democracy ts functioning well within a munici- 
pality, then political decisions should reflect the preferences of the 
majority of the municipality’s inhabitants. Indeed, the purpose of local 
government is to reflect local values. These decisions are made now at 
the federal and provincial levels, where purely local values are less 
important. Secondly, there is no reason to assume that provincial gov- 
ernments and even federal governments would not (as they do now) 
make grants to municipalities to equalize their fiscal resources and 
revenue demands. This would go part way toward relieving disparities 
among municipalities and prevent such decisions from being distorted 
by the relative wealth of some municipalities. Moreover, to the extent 
that such decisions encourage new development and thus create wealth 
within a municipality, then they would accomplish one of the munici- 
palities’ goals. Finally, in the absence of a constitutional amendment, 
provinces could always thwart decisions that run counter to provincial 
policies or provincial standards, without having to resort to the current 
detailed control over municipalities. It is clear, therefore, that although 
there is a rationale for strong local government that reflects local 
values,’! the Canadian municipal system runs completely counter to 
that rationale and ensures that municipalities themselves are merely the 
administrators of provincial policy. 

Municipal institutions in Canada are inherently weak because munici- 
palities are the creatures of the province and have no authority except on 
matters that have been specifically authorized by statute. Before munici- 
palities can expand their jurisdiction in any area, legislative amendments 
will have to be made so that there is a constant provincial review and 
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oversight of what powers and policies municipalities can adopt. Provin- 
cial governments determine the breadth of all municipal powers because 
the judicial doctrine of express authority means that a municipality 
cannot act without legislative authorization.’ In giving that authoriza- 
tion, provincial governments review the policies that the municpality 
can introduce. 

Muncipalities lacking provincial authorization cannot engage in dif- 
ferent methods of controlling urban land uses by means of, for instance, 
performance standard zoning or licensing.’? On a more prosaic level, 
they cannot provide permit parking or bus lanes without specific autho- 
rization.’* More importantly, they cannot provide daycare services or 
any unauthorized social welfare schemes, such as job creation, without 
explicit authority. The important 1937 case of Morrison v. Kingston,’ 
which essentially held that municipalities cannot act without specific 
authority and that general grants of power to municipalities are mean- 
ingless, has not been altered by legislation or judicial decision. More- 
over, two more recent decisions, Marlborough v. Ottawa Carleton’® and 
Mississauga v. Province of Ontario,’’ have upheld the view that munici- 
palities cannot legislate in contravention of policies found in provincial 
statutes or where provincial regulation occupies a field of jurisdiction. 

In addition, because the focus of municipal political power is diffuse, 
municipalities cannot appropriately reflect local values. This makes it 
difficult for municipalities to exercise appropriate control over planning 
or other purely local matters. Many municipalities are quite small 
(although a number have bigger populations than several of the provin- 
ces). There is some concern that democracy will not function properly 
with a small population base. The fear is that the “‘logrolling” or political 
compromising that takes place among various groups in a democratic 
system will not occur where there is a small population, with the result 
that one group on the municipal council effectively becomes a perma- 
nent majority. ’® 

Municipal councils are generally divided, since they are composed of 
a mayor and aldermen who are not elected by the same constituency (the 
mayor is elected at large and the aldermen generally by a ward system). 
The mayor has no special power in the Canadian municipal system. In 
Ontario, this situation is exacerbated by the board of control system 
found in the larger cities. These boards were established to divide 
political matters from administrative affairs, but they often create hos- 
tility between the mayor and the council. One can conclude, therefore, 
that councils are politically weak because of personal divisions created 
by legislation.’7? Another reason for their weakness is that provincially 
established special purpose bodies exercise important local powers and 
thus restrict the powers of municipal councils. In Metropolitan Toronto, 
for example, there are approximately one hundred local special purpose 
bodies exercising power in addition to seven municipal councils.®° 

There are special legislative divisions in some jurisdictions between 
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the power of the councils and the administrative arms of municipal 
government.®! The result of all of these controls and limitations is that 
councils have little capacity to develop and implement municipal policy 
on their own initiative.82 This problem is aggravated by the rule against 
delegation®? at the municipal level, which means that the most insignifi- 
cant decisions are often made by municipal councils in the same manner 
as major decisions. Moreover, the courts’ rule against discrimination 
prevents municipalities from setting up subcategories of groups in its 
regulations, unless it is specifically authorized.°4 This is a further limita- 
tion on policy formulation. The result of all this is that municipal coun- 
cils become swamped with administrative trivia, are internally divided, 
and have to relinquish many important powers to other agencies and 
bodies. Municipal councils, therefore, have a serious inability to develop 
policy as readily as senior levels of government. Muncipal governments 
cannot establish administrative tribunals to help them develop policy 
over time, as federal and provincial governments do. For example, 
without specific authorization, no municipal tribunal can be established 
by a muncipal council to deal with planning matters, housing concerns, 
or the regulation of parks. In this situation, municipalities become 
administrators of provincial policies, rather than the creators and devel- 
opers of policies that respond to their own perceptions of their citizens’ 
needs and desires. 

Equally important to this severe limitation on a municipality’s ability 
to develop any policy, including planning policy, is its restricted access 
to the property tax as a major source of revenue. Since 1945, that 
restriction has given rise to increasing transfer payments from provincial 
governments to municipalities, to make up for the inadequacy of the 
property tax as a source of revenue for municipal functions, as well as 
the transfer of many important functions from the local to the provincial 
level because of the municipalities’ scarce financial resources. This has 
meant that land use planning decisions have been strongly biased 
because municipalities are given a strong incentive to plan to increase 
their assessment base for property tax revenue.®> The provinces, there- 
fore, have kept control over municipal decision making since World War 
II, not only by failing to give municipalities effective political and legal 
autonomy, but by limiting their financial resources. Furthermore, major 
decisions regarding borrowing come under provincial review, so that any 
important municipal capital undertakings are also provincially con- 
trolled.8© In sum, the provinces dominate municipal policy making. 

Even in the most important area of municipal decison making — 
planning — provincial domination is clear. Most provinces have provin- 
cial agencies or review bodies to oversee municipal planning deci- 
sions.®’ It is interesting to note that, in the 1960s and early 1970s, when 
citizen participation was an important value in government policy for- 
mulation, reforms at the municipal level resulted in a greater provincial 
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review of municipal planning decisions, rather than a major restructur- 
ing of the political and legal system, which would have increased open- 
ness, access and accountability in local government. Citizens were to be 
given access to local government through the provincial review of muni- 
cipal planning decisions and a right to a hearing at the provincial level, 
rather than through local government reform. J.A. Kennedy, former 
chairman of the Ontario Municipal Board, summed up the situation this 
way: 


In the municipal field the same searchlight of public scrutiny does not exist 
as in the provincial field of government. There is no organized opposition to 
the government, seeking to expose maladministration, and the theory of 
ministerial responsiblity does not exist... . 

In the light of the wide areas of power exercised by local government 
authorities . . . it would appear that an Ombudsman . . . would perform 
a useful service in the process of municipal government. 

Many times the author has perpetrated something in the nature of a pun 
by pointing out that the first three letters of Ombudsman are OMB (the 
letters used in headlines to refer to the Board). However, it is essentially true 
that in so many matters, including planning, the Board acts as an 
Ombudsman before the fact, so to speak. It provides a forum in which all 
parties can be heard after due notice in an adversary proceeding and objec- 
tive appraisal made in the light of all the circumstances as out at a full, open 
hearing.88 


Moreover, since World War II, although there have been local govern- 
ment reforms, especially with respect to regionalization and expanding 
the boundaries of local government, none of them actually altered the 
legal or political capacity of local government, although they do enable 
democracy to function better because of its larger population base. The 
reforms increased the geographic boundaries of municipal bodies, but in 
many cases they did not result in the optimum geographic size for a 
municipality, which must be based on such factors as the social, eco- 
nomic and physical community interest, as well as the municipality’s 
population base.8? So, in effect, the reforms have not abolished the 
divisions within municipalities or increased their legal, political, or 
financial ability to function as governments that can influence and deter- 
mine urban policy. There has been no major change in the rule against 
delegation,”° no major shift in the number of special purpose bodies at 
the local level, and no major restructuring of municipal finance. Gener- 
ally, it can be argued that another level of local government — the 
regional — was introduced to strengthen local government, but it was 
weakened because the provinces did not give local government the 
power to govern effectively or to improve its financial viability. 

It is not surprising, therefore, that municipalities are merely the 
administrative agencies of provincial governments. They cannot 
respond to new problems unless they are specifically authorized to do so 
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by legislation; they do not have the power to raise money without 
specific provincial authorization; the borrowing of money is provincially 
controlled and any major decisions they might make are reviewed by 
provincial agencies. The period since World War II in Canada can be 
seen as one where, although municipal authority itself was not eroded, 
because the municipalities have never been very strong legally, local 
government has been politically eroded, as provincial governments have 
begun to play an ever-increasing role in controlling what municipalities 
can do. This erosion has occurred in the face of increasing discretionary 
control over the form of urban development. In previous periods, before 
the rapid urbanization of Canada’s municipalities, it can be argued that 
local councils were able to function as real governments because of their 
accepted but limited role of providing local public sector development. It 
is not surprising that since 1945, with the increasing demands made on 
governments, municipal government has not been able to respond 
because of its curtailed authority and its limited financial base. Major 
decisions affecting urban life are made provincially and federally. Muni- 
cipalities are left controlling the particular form of urban development, 
under the close supervision of provincial review agencies and the courts. 


Conclusion 


It has been argued that urban policy is made by both the private and the 
public sectors. The most important decisions, relating to either public or 
private sector development, are largely outside the scope of the munici- 
pal planning power, which is the major method by which municipalities 
affect land uses in Canada. There has been a major reform in municipal 
planning powers to include discretionary and more detailed control over 
urban development, but that control is provincially and judicially super- 
vised and can be exercised only with respect to one small portion of the 
many decisions relating to urban policy — the form of the proposed devel- 
opment. Municipalities have few independent powers to provide public 
sector investment that would substantially affect urban development. 

In addition to the limits on their planning power, municipalities are 
generally subservient to provincial governments, and are structured and 
organized in such a way that they do not have the facility to make 
policies as well as do senior levels of government. The internal divisions 
of municipal councils, the restriction on municipal authority through 
special purpose bodies and provincial review agencies, the need to have 
express grants of power, the rule against delegation, and municipalities’ 
restricted financial resources, all limit their ability to develop policy that 
reflects local values. 

Although the Commission has received numerous briefs from munici- 
palities pointing out that municipal governments are best able to appreci- 
ate and respond to local values, there is no real provision for them to do 
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so in the Canadian political system. The legal and political constraints on 
local governments mean that Canadian urban policy is largely formu- 
lated by federal and provincial governments. If governments that can 
respond to local values are to be created, more financial resources will 
have to be provided to ensure independent public sector municipal 
development; general grants of legislative authority will have to be given 
to municipalities; the rule against delegation should be abolished; a 
general right to sub-classify should be given; the structure of municipal 
councils will have to be altered; and special purpose bodies and review 
agencies should be abolished. 
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